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JURISDICTIONAL STATEMENT 

By its Complaint in this civil action, the appellant 
Jones & Laughlin Steel Corporation seeks a declaratory 
judgment, and such injunctive relief as may be neces¬ 
sary to protect its rights thereunder, against J. A. Krug, 
the Secretary of the Interior, Admiral Ben Moreell, the 
United States Coal Mines Administrator, and the United 
Mine Workers of America, an unincorporated labor 
union. The Complaint avers that, since May 22, 
1946, the defendants Krug and Moreell have been in 
possession of four large bituminous coal mines of the 
appellant, under President Truman’s Executive Order 
No. 9278 j 1 that an agreement made, or attempted to be 
made, between Admiral Moreell and the Union is in ex¬ 
cess of his powers under the War Labor Disputes [Act 
and the Executive Order;2 that this contract purports 
to grant the Union the legal status of “exclusive repre¬ 
sentative” of the Assistant Mine Foremen and other 
supervisors employed in plaintiff’s mines, although the 
Union has not established, and probably cannot estab¬ 
lish, any legal right to that status; and that, should the 
agreement nevertheless be carried into effect, the plain¬ 
tiff would be threatened and would almost certainly 
suffer great and irreparable injuries. 

The National Labor Relations Board is named as 
a defendant because the legal status claimed by [the 
Union, and relied upon by the defendants Krug and 
Moreell, is based upon a “Certification of Representa¬ 
tives” issued by the Board, and because, in this 
circumstance, the Board may have a right to be heard in 
— 

1. Issued May 21,1946; 11 Fed. Reg. 5593; printed in full App. 15 a. 

2. Act of June 25, 1943, c. 144; 57 Stat. 163; 50 App. U.S.C. lSOl- 
1507; amending Section 9 of the Selective Training and Service Act of 
September 16,1940, c. 720; 54 Stat. 892; 50 App. U.S.C. 309. 
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Jurisdictional Statement 


the case under the rule in such cases as Brotherhood of 
Railway Conductors v. Pennsylvania R. R. Co., 323 U.S. 
166; 89 L. Ed. 154 (1944). John L. Lewis was joined 
as a fair representative of the Union’s members (App. 
3 a), under Rule 23 (a) of the Federal Rules of Civil 
Procedure. 3 

The Complaint was filed on June 13, 1946 (App. 
3 a) A All of the defendants made general appearances: 
the defendants United Mine Workers of America and 
John L. Lewis in a motion to dismiss the Complaint 
(App. 60 a), and the other defendants in a motion to 
dismiss the Complaint or, in the alternative, for sum¬ 
mary judgment (App. 64 a). On June 25,1946, the Dis¬ 
trict Court (his honor Judge Bailey) heard arguments 
on both of these motions, and, at the same time, upon a 
motion of the plaintiff (App. 20 a) for a preliminary 
injunction (App. 135 a). On June 26,1946, the District 
Court entered a final judgment, denying the motion for 
a preliminary injunction, and sustaining the motion of 
the Union and Mr. Lewis to dismiss the Complaint and 
the motion of the other defendants for summary judg¬ 
ment (App. 142a-143a). On the same day, plaintiff 
perfected this appeal from the final judgment so entered 
against it (App. 143 a). 

No question of jurisdiction of parties or subject 
matter has been raised, and it is believed that none can 
be raised, because 


3. Since the Union’s principal executive offices are in the District, 
it can probably be sued here in its own name, and without the joinder 
of Mr. Lewis or any other individual representative: Busby v. Electric 
Utilities Employees' Union, 79 App. D. C. 336, 147 Fed. (2d) 865 (1945). 

4. In this Brief, references to the pages of appellant’s Appendix will 

be made thus “(App._a).” Appellees have filed no appendix, and it 

Is unlikely that they will do so, since the entire record in the Court below, 
except for purely formal matters, is included in Appellant’s Appendix. 
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1. The District Court had jurisdiction of the case 
as a case arising under the laws of the United States, 
involving an amount greatly in excess of three thou¬ 
sand dollars (App. 4 a), by virtue of the provisions of 
Section 24 of the Judicial Code, as amended, 28 U.S.C. 
41 (1), and those of the District of Columbia Code, 
Sections 11-305, 306; and the power to enter a declara¬ 
tory judgment, and to grant incidental, injunctive relief, 
under those statutes and the provisions of the federal 
Declaratory Judgments Act (Act of June 14, 1934, c. 
512; 48 Stat. 955; Aug. 30,1935, c. 829, Sec. 405; 49 jStat. 
1027; 28 U.S.C. 400). 

2. This Court has jurisdiction to review the final 
judgment of the Court below by virtue of the provisions 
of the District of Columbia Code, Sec. 17-101 (Act of 
Feb. 9,1893, c. 74, Sec. 7; 27 Stat. 435; Mar. 3, 196l, c. 
854, Sec. 226; 31 Stat. 1225; Mar. 3,1921, c. 125, Sec. 12; 
41 Stat. 1312), and the power to grant injunctive relief, 
should it be necessary, by virtue of the provisions of the 
Code, Sec. 11-208 (Act of Feb. 9,1893, c. 74, Sec. 11; 27 
Stat. 436; Mar. 3,1901, c. 854, Sec. 230; 31 Stat. 122^). 

. 

STATEMENT OF THE CASE 
1. Seizure of appellant’s mines. 

On April 1, 1946, the defendant United Mine 
Workers of America called and made effective a strike 
of all those of its members who were employed in bi¬ 
tuminous coal mines, throughout the Country. Since 
the Union had long been recognized by almost all ofj the 
mine owners as the “exclusive representative” under 
the National Labor Relations Act of all of the rank and 
file miners and laborers in their mines, the strike im¬ 
mediately interrupted normal operations in thousands 
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of mining establishments. Among the largest of these 
were four underground mines in Washington and Greene 
Counties, in western Pennsylvania, which belong to the 
appellant Jones & Laughlin Steel Corporation. 

Within a short time, the strike resulted in a curtail¬ 
ment of the supplies of coal available for industrial and 
domestic uses, throughout the Country. As time passed, 
the harmful effects of this shortage became progres¬ 
sively worse. On May 21st, the President, finding his 
power to relieve such a situation in the War Labor Dis¬ 
putes Act, 5 6 and intending to exercise it, issued Execu¬ 
tive Order No. 9278. 

By this Order (printed at App. 15 a), after making 
findings of the facts prerequisite to a seizure under the 
Statutes, the President directed the Secretary of the 
Interior to take possession of all of the coal mines, to 
such extent as he should deem necessary; to operate 
them, permitting the private owners, however, to con¬ 
tinue their management “to the maximum degree pos¬ 
sible consistent with this Order”; to maintain “custom¬ 
ary working conditions in the mines,” except to the 
extent that changes should be negotiated by the Secre¬ 
tary and the “duly constituted representative” of the 
employees and then approved by the National Wage 
Stabilization Board; and, finally, to return the mines 
to their owners as soon as it should be practicable, and 
in no event more than sixty days after the “restoration” 
of their productive efficiency. 5 

5. Act of June 25, 1943, c. 144; 57 Stat. 164; 50 App. U.S.C. 1501- 
1509; amending the Selective Training and Service Act of September 
16, 1940, c. 720, Sec. 9; 54 Stat. 892; 50 App. U.S.C. 309. The material 
portions of these Statutes appear in the Supplement or appendix in the 
back of this book, pp. 32 b-37 b, infra. 

6. This does not mean that the mines will be returned within 
sixty days after their production of coal returns to normal. Under an 
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Secretary Krug executed the Order immediately. 
On May 21, 1946, the day it was issued, he addressed 
communications to the plaintiff, and the other mine own¬ 
ers, by which he declared that he was in possession of 
the mines, for the purposes of the Executive Order; and 
that he had delegated his responsibilities under the 
Order to the defendant Admiral Ben Moreell (App. 18 a- 
20 a). 

2. The “Regulations” and the method and 
extent of the seizure thereunder. 

In his written declaration of his seizure of the raises, 
just mentioned, Secretary Krug stated that certain 
“Regulations for the Operation of Coal Mines uiider 
Government Control” would be “applicable to the pres¬ 
ent period of Governmental possession” 7 (App. 19 a). 

Under these Regulations, no provision is made for 
the condemnation or expropriation of any property^ or 
for the displacement by any government officer or em¬ 
ployee of any person normally engaged in the manage¬ 
ment or working of a mine. Instead, the Regulations 
are intended, as is the Executive Order, to maintain 
existing management and labor in their usual occupa¬ 
tions, and to provide for what is in fact private operation 
_ 

Opinion issued by Attorney General Biddle on January 14, 1944, the 
“productive efficiency” of the mines will not be restored, and the sixty 
days will not begin to run, for so long as the defendant Secretary be¬ 
lieves that a new strike would follow his surrender of possession: ! VoL 
40 “Opinions of the Attorneys General,” page 77. 

7. These Regulations were originally published by the Secretary 
of the Interior in 1943, during Secretary Ickes’ possession of the mines 
in that year (8 Fed. Reg. 6655, 10712, 11344 and 17339). They have 
recently been republished by the defendant Admiral Moreell (Fed. Reg., 
July 10,1946, Vol. 11, p. 7567), but the new publication makes no ch{ange 
of the language of any provision which is material here. The j new 
version is printed in the Supplement at the back of this book, pp. 1 b431 b, 
infra. 
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of the mines, by privately hired and paid employees, 
using the private capital of the mine owners; and to 
assure the maintenance at all times of all of the normal 
legal responsibilities of private ownership, and in par¬ 
ticular of all of the normal legal responsibilities of the 
mine owner to his coal miners. 

Thus, when plaintiff’s four mines were seized, the 
working force normally employed in underground coal 
mining consisted of about three thousand rank and file 
miners, all members of the Union, who had been on strike 
since April 1st, and a corps of one hundred and forty- 
three supervisory officers and mine bosses, who had 
taken no part in the strike (App. 9 a). After the 
seizure, the normal force of rank and file miners returned 
to work, not under the orders of officers of the United 
States, but instead under those of the normal super¬ 
visory force, and the strike ended. 8 The miners have 
continued to work in the normal way ever since, pro¬ 
ducing coal which is used, as in the past, in the appel¬ 
lant’s steel mills. Their wages and the other costs of 
operation have been paid with the appellant’s money; 
and, it appears from the Regulations to be the Govern¬ 
mental position, the whole operation is conducted at 
the appellant’s risk—it may keep the profit, if mining 
is profitable, and it must pay the loss if it is not. 

3. The “Krug-Lewis Agreement.” 

These things do not mean that the seizure of the 
mines has injured the Union, or frustrated its purposes 
in the strike. Instead, under governmental control, the 
Union and the rank and file miners have been granted 
the wage increases and the other things the strike was 

8. Any concerted persistence in the strike would have been cr iminal, 
under Section 6 of the War Labor Disputes Act. 
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intended to obtain for them. On May 29, 1946, a week 
after the seizure, Secretary Krug entered into a written 
agreement with the defendant John L. Lewis, as Presi¬ 
dent of the Union, which preserved for the period of 
governmental possession all of the rights of the Union 
and its members under its past contracts with the pri¬ 
vate owners, and which gained them in addition such 
benefits, among others, as a wage increase of $1.85 per 
man per day, an annual vacation with pay, a royalty of 
five cents per ton of coal mined, to create a “Welfare and 
Retirement Fund,” and a provision for a Union-controlled 
“Medical and Hospital Fund” (App. 42 a-50 a). 

These benefits of the “Krug-Lewis Agreement” ( the 
commonly used name of the contract of May 29, 1946) 
were all made effective shortly after May 29th. They 
were sufficient to end any pressure for a continuance, 
lawful or unlawful, of the general strike, because they 
satisfied all of the current, or then current, demand^ of 
the strikers—of the men for whom the Union was legal 
representative: the rank and file coal miners. Had the 
Agreement stopped there, the present controversy wojuld 
not have arisen. The controversy here arises out! of 
Admiral Moreell’s attempts to give some effect to the 
one provision of the Krug-Lewis Agreement which had 
no direct application to the rank and file or their griev¬ 
ances. This is the provision of paragraph 11 of the 
Agreement, which reads as follows (App. 49 a): 

“11. Supervisors 

With respect to questions affecting the employ¬ 
ment and bargaining status of foremen, supervisors, 
technical and clerical workers employed in the J bi¬ 
tuminous mining industry, the Coal Mines Admin- 
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istrator will be guided by the decisions and pro¬ 
cedure laid down by the National Labor Relations 
Board.” 

4. The “Certification of Representatives” is¬ 
sued by the National Labor Relations 
Board on May 27,1946. 

Although the language of paragraph 11 of the 
Krug-Lewis Agreement has been made to seem ambigu¬ 
ous by various arguments advanced in this case, its legal 
intent is actually clear enough. It was plainly not in¬ 
tended to establish at once some new status for the 
mine supervisors, upon which Messrs. Krug and Lewis 
had agreed. To that extent, it left their status in doubt. 
But to a reader who knows what had gone before, and 
who considers also the conduct of the parties after the 
Agreement was made, it is not difficult to perceive the 
meaning of paragraph 11. The history of the matter is 
not open to dispute. 

For many years before the strike of April 1, 1946, 
the Union had demanded and enjoyed recognition by the 
appellant, and by nearly every other mine owner, as 
“exclusive representative,” for the purposes of the Na¬ 
tional Labor Relations Act, of all rank and file laborers 
in the mines. It had, however, never been recognized as 
the representative of any such men as the 143 Mine 
Foremen, Assistant Mine Foremen, Fire Bosses and 
other supervisors in appellant’s four mines. Such 
supervisors had been treated, by tradition, as men 
exempt from Union jurisdiction or control, because their 
positions and duties identified them with management 
(App. 6 a). 

At some time in 1944, however, the Union had com- 
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menced a drive to “organize” and bring within its Con¬ 
trol the supervisory employees in the mines of the ap¬ 
pellant. This was part of a nation-wide campaign, or 
movement. In September, 1945, having recruited the 
support of numerous supervisors in the appellant's 
mines, by one means or another (App. 162 a), the Union 
had commenced a proceeding against the appellant be¬ 
fore the National Labor Relations Board, by filing a peti¬ 
tion under Section 9 of the National Labor Relations 
Act, for its “certification” as “exclusive representative” 
of all of the supervisors regularly employed in the under¬ 
ground activities of appellant’s four mines, except the 
single Mine Foreman required by the Pennsylvania law 
to be in general charge at each mine (App. 7 a). 

At the Labor Board’s hearing upon the Union’s 
petition, commenced a few days after the petition [was 
filed, the appellant appeared and offered and pressed, 
with much vigor but in a manner contemplated by[ the 
Act, various legal objections to the Union’s project. Of 
these objections, that most noteworthy here was the 
contention that in hazardous occupations (a class which 
includes every underground coal mining activity)) a 
single labor Union cannot lawfully be qualified at any 
one time as the “exclusive representative,” under the 
National Labor Relations Act, of both the rank and file 
laborers, for whose safety and discipline the mine owner 
is legally responsible, and of the supervisors who rpust 
be relied upon by the owner to maintain such safety! and 
discipline (App. 7a-8a). 

On March 7, 1946, having considered the case dur¬ 
ing a period of months after the hearing, the Board 
issued a Decision by which it determined—by a vote of 
two to one, and in an opinion which recognized the 
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difficulty of the legal point 9 — to hold an election 
amongst appellant’s mine supervisors. On April 1,1946, 
the first day of the strike of the rank and file, the elec¬ 
tion was held, and a majority of the ballots favored the 
qualification of the Union as “exclusive representative” 
of the entire corps of supervisors (App. 8 a). 

Between April 1,1946, the day of this election, and 
May 21,1946, that of the seizure, no progress was made 
in the Union’s case before the Board. On May 27th, 
eight weeks after the election, six days after the seizure, 
and two days before the making of the Krug-Lewis 
Agreement, the Board took the next step in its pro¬ 
cedure in such cases, by issuing the “Certification of 
Representatives,” prescribed by Section 9 of the Act as 
its report of the fact that the Union had been designated, 
by a majority of the ballots cast in the election of April 
1st, as exclusive representative of all of appellant’s 
mine supervisors (App. 9 a-10 a). 

This “Certification” is important here because its 
legal effect upon the rights and obligations of the par¬ 
ties is at the root of the present controversy: the status 
of “exclusive representative” here claimed by the Union, 
and proposed to be given it by Admiral Moreell, can have 
no legal warrant unless the Certification has created it 
and conferred it on the Union. 


9. In re Jones <& Laughlin Steel Corporation, etc., 66 N.L.R.B. No. 
51. The entire report, including the majority opinion and a dissenting 
opinion, is printed at pages 86 a-130 a of the Appendix. 
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5. The controversy of law which preceded the 
Complaint and led to its filing. 

(a) The Union’s contention: that the “Certification” 
established conclusively its legal right to recog¬ 
nition as exclusive representative of appellant’s 
mine supervisors. 

Early in June, 1946, shortly after the end of the 
strike and the making of the Krug-Lewis Agreement, 
the Union demanded of Admiral Moreell that he recog¬ 
nize it, and give it a written contract, as “exclusive rep¬ 
resentative” of the mine supervisors in appellant’s four 
mines. To support this demand, the Union relied Upon 
the alleged legal effect of two documents: one, ]para¬ 
graph 11 of the Krug-Lewis Agreement, which bound 
Admiral Moreell to “be guided” in such matters by the 
“decisions” of the National Labor Relations Board, and 
the other, the Board’s Certification of Representatives 
issued May 27th. It was contended by the Union that 
the Certification was a “decision” by the Board which 
had created and vested in it a legal right to be recog¬ 
nized as exclusive representative of the supervisors, 
which right both Admiral Moreell and the appellant Jwere 
legally bound to respect (App. 10 a-11 a). 

(b) Admiral MoreeWs favorable view of the Union’s 
contention. 

Although, as will shortly appear, during the prog¬ 
ress of this action he has abandoned any such position, 
Admiral Moreell’s original view of the Union’s legal con¬ 
tention was a favorable one, and his original plan of ac¬ 
tion was based upon his acceptance of the idea that the 
Certification had given the Union a legal status which 
he and the appellant were legally bound to make effective 
at once. On June 10, 1946, he communicated his con- 
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elusions to the appellant, and informed it that he felt 
himself bound to make an agreement with the Union as 
exclusive representative of all of the supervisors in the 
four mines (App. 11 a-13 a). 

(c) Appellant’s contrary contention of law, pre¬ 
sented in the Complaint. 

On June 10th, immediately upon hearing of the 
Union's demand and of Admiral MoreelTs legal view and 
his plan to carry it into a contract with the Union, ap¬ 
pellant protested that the Union had no right to be 
recognized as representative of the supervisors, and that 
the Admiral had no power to confer any such status upon 
it. Appellant disputed the essential basis for Admiral 
MoreelTs conclusion, by contending that the Certifica¬ 
tion had, in law, no force either to create or establish 
the Union’s right to recognition, or to bind the appel¬ 
lant to recognize the Union, or to empower Admiral 
Moreell to treat it as a “duly constituted representative” 
of the mine supervisors, under paragraph 3 of Executive 
Order No. 9278 (App. 11 a-12 a; 17 a). 

Three days later, on June 13th, appellant filed the 
Complaint in this case, stating the facts which have been 
related here, describing its controversy with the Union 
concerning the legal effect of the Certification, and pray¬ 
ing of the District Court a declaratory judgment which 
would settle that controversy 10 (App. 13a-14a), and 
for such injunctive relief as should prevent recognition 
of the Union until after it should have tested the validity 

10. Where the legal rights of parties depend upon the decision of 
such a question of law, the District Court may decide the question, in 
a declaratory decree, even though no further relief be sought or war¬ 
ranted: Federal Declaratory Judgments Act of June 14, 1934, c. 512; 
48 Stat. 955; August 30, 1935, c. 829, Sec. 405; 49 Stat. 1027 ; 28 U.S.C. 
400; Aetna Life Ins. Co. v. Haworth, 300 U.S. 227; 81 L. Ed. 617 (1937). 
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of the Certification, and established its legal competency, 
or lack of competency, to represent the mine supervisors, 
in further proceedings before the National Labor Rela¬ 
tions Board under Sections 8 and 10 of the National 
Labor Relations Act (App. 11a). 

6. The different question decided by the 
judgment of the Court below. 

In spite of the assertions of fact and law made by 
the appellant before it brought suit, and reasserted in 
the Complaint here, Admiral Moreell adhered for Some 
time to his original conviction that the Labor Board’s 
Certification was, as the Union contended, a legally con¬ 
clusive judgment of its status. In an affidavit filed in 
the Court below on June 15th, he declared that he was 
proceeding to make a contract with the Union in reli¬ 
ance upon the Certification and upon advice that! the 
Union had thereby become “entitled to recognition as 
* * * bargaining agent.” (App. 40 a). 

By June 25, 1946, when the case was heard in| the 

District Court, Admiral Moreell had abandoned this 

contention, 11 and it has not since been suggested iri his 

behalf that the Union has, by virtue of the Certification, 

any legal right to recognition. Instead, his counsel have 

relied upon the contentions that, under the War Labor 

Disputes Act and the Executive Order, Admiral Moreell 
— 

11. On June 12th, Admiral Moreell had sought of the National 
Labor Relations Board its advice concerning his responsibilities Under 
the Krug-Lewis Agreement and the Certification, and he had been ad¬ 
vised in the Board's written Opinion of June 18th, that (App. 140 a- 
141 a): 

“* * * while a certification is ‘the final step in * * * a 

representation proceeding* ( NJL.RJB . v. International Brotherhood 
of Electrical Workers, 308 U.S. 413, 415) it ‘does not itself com¬ 
mand action' and is not an ‘order* within the meaning of that 
section of the statute providing for review of Board orders. * j * * 
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and Secretary Krug have acquired, and the appellant 
has lost, all the powers and prerogatives of the owner 
of the four mines: that Admiral Moreell and Secretary 
Krug have the power to deal with the property as though 
it were their own, and to give the Union any status they 
please, even though it may have no legal right thereto 
and even though the results may be the demoralization 
of the supervisory corps, a relaxation of the enforcement 
of safety laws and rules, and—a foreseeable consequence 
—the loss or destruction of life and property in the 
mines. It was upon this theory (which the Union has 
more recently adopted also) that the District Court 
denied appellant’s motion for injunctive relief, and 
granted the defendants’ motions to dismiss the Com¬ 
plaint and for summary judgment (App. 138 a), and 
entered the final judgment here under review (App. 
142 a). 


7. Proceedings since this appeal was 
perfected. 

(a) Appellant’s petition for injunctive relief in 
this Court. 

On July 17, 1946, following certain unsuccessful 
efforts by the parties to compromise and settle the mat¬ 
ter (App. 149a-169a), appellant presented to this 
Court a written petition for an injunction which would 
prevent, during the pendency of this appeal, the estab¬ 
lishment of the Union as exclusive representative of the 
mine supervisors, unless in the meantime its right to 
that status should be determined in an appropriate 
proceeding under Section 10 of the National Labor 
Relations Act, in the manner recommended to Admiral 
Moreell by the Labor Board’s opinion of June 18, 1946 
(App. 141a-142a). 
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(b) The Agreement made "by Admiral MoreeTl and 
the Union on July 17,19^6. 


In their answer to the appellant’s petition foir in¬ 
junctive relief in this Court, Secretary Krug and 
Admiral Moreell declared that on July 17, 1946, shortly 
after the appellant’s petition had been served upon their 
counsel and filed here, they had completed the execution 
of an Agreement with the Union; and they attached' and 
exhibited a copy of the Agreement. 

Although this Agreement will, if it ever becomes 
fully effective, enable the Union to establish its control 
of the mine supervisors, it is freely conceded that it} has 
not made moot the controversy presented here. Instead, 
as its terms show, it was intended to give the Union 
only a provisional status, which is subject, inter alia, to 
control by the injunctive process of this Court (Sec. 18) 
and to the outcome of any further proceedings wjhich 
the Union may be induced to bring before the National 
Labor Relations Board (Sec. 13). 


(c) The Order entered by this Court on August 16, 
19Jf6. 

! 

On August 5, 1946, this Court (Clark and Pretty- 

_ i 

man, Justices, and Bolitha J. Laws, Chief Justice of the 
District Court, sitting by designation) heard oral argu¬ 
ments upon the appellant’s petition for injunctive relief, 
and the answers thereto; and on August 16th, the Court 
entered an Order by which the petition was denied, with¬ 
out prejudice, and by which the hearing of the appeal 
on the merits was advanced for argument at the begin¬ 
ning of the October Term, 1946. 
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8. Irreparable injury. 

(a) The facts of this matter are not open to dispute. 

Upon the present record, this Court must accept as 
undisputed the facts relied upon by appellant to show 
that, unless it be granted the relief it seeks in this case, 
it will suffer irreparable injury. This is true for two 
reasons: first, because the motions to dismiss the Com¬ 
plaint and for summary judgment, upon which the case 
was decided in the Court below, admit the relevant facts 
averred by the verified Complaint (App. 15 a) and the 
supporting affidavits (App. 52 a-59a), 12 and, secondly, 
because the affidavits which were offered by defendants 
in the Court below—those of Admiral Moreell (App. 
39 a) and of Mr. John McAlpine, an officer of the Union 
(App. 81a), fail to contradict any point of fact relied 
on by the appellant. That this absence of contradiction 
was unavoidable, is a matter which will shortly appear. 

(b) Status of Assistant Mine Foremen and Fire 
Bosses under the Pennsylvania Law . 

Coal mining, in such underground mines as those of 
the appellant, is an extremely hazardous occupation. It 
can be made passably safe only by the most constant 
and disciplined observance by the coal miners of numer¬ 
ous rules and practices which, as experience has shown, 
are necessary to prevent fires, explosions, accumulations 
of asphyxiant gases, premature collapse of excavated 
areas, and various other sources of injury to life and 
property. (App. 52 a-57 a). 

12. See Wittlin v. Giacolone, 81 App. D.C.; 154 Fed. (2d) 

20 (1946); Associates Discount Corp. v. Crow, 71 App. D. C. 336; 110 
Fed. (2d) 126 (1940); Miller v. Miller, 74 App. D.C. 216; 122 Fed. (2d) 
209 (1941); Sartor v. Arkansas Natural Gas Co., 321 U.S. 620; 88 L. Ed. 
967 (1944); Associated Press v. U.S., 326 U.S. 1; 89 L. Ed. 2013 (1945). 
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Under the Pennsylvania mining laws, 13 the plaintiff 
is legally responsible for the safety of every person 
having lawful business in its mines, and all such persons 
—and most especially the three thousand rank and file 
miners—are required at all times to observe a large 
number of safety regulations laid down by the statutes, 
and supplemented—as the statutes contemplatej-by 
special or local rules, prescribed by the appellant’s man¬ 
agement. If these laws and rules are not enforced, it 
can be said with certainty, and not as a matter of spec- 
ulation, that injuries to life and property will occur in 
the mines (App. 56a), and that the appellant—if it is 
still the owner and operator—will be legally responsible 
for their consequences, both civilly and criminally, j 
The Pennsylvania laws require the appellant to pro¬ 
vide at each of its four mines, a single Mine Foreman 
and such numbers of Assistant Mine Foremen and Fire 
Bosses as shall be required to maintain a close and Con¬ 
stant supervision of the work and activities of the 
miners, and to provide permanent, daily records of every 
legally significant fact and condition which occurs inj any 
part of the underground workings. 14 These men, the 
Mine Foremen, Assistant Mine Foremen and }?ire 
Bosses, are engaged and paid by the mine owner. They: 
are, nevertheless, public officers of the State. Each Such 
supervisor must be qualified by a license, granted only 

on his passage of a written examination set by the S^ate 
_ 

13. The State Mining Laws are collected in Title 52 of Purdon’a 
Statutes, “Permanent Edition,” (1931). The principal regulatioiis of 
bituminous coal mining are contained in the Act of June 9, 1911, P.L. 
756, as amended; 52 Purdon’s Statutes, Secs. 701-1393. Certain perti¬ 
nent statutory provisions are set out in the Supplement at the back of 
this book. 

14. Pennsylvania Act of June 9, 1911, P.L. 756; amended July 1, 
1937, P.L. 2486; Article IV, Secs. 1,10, 24; Article V, Sec. 7; (52 Purdon’s 
Statutes, Secs. 871, 877, 891, 927); Supplement, infra, pp. 44 b to 46 jb. 



18 


Statement of the Case . 


Secretary of Mines; 15 and each is at all times held re¬ 
sponsible as a representative of the State: as “an officer 
of the Commonwealth in enforcing the provisions of said 
Mining Laws and performing his duties thereunder.” 16 
The authority of the licensed supervisors to command 
obedience of safety laws by their subordinate, rank and 
file miners, is based upon criminal penalties for dis¬ 
obedience of their lawful orders. 17 

(c) Indispensable functions of the Assistant Mine 
Foremen and Fire Bosses in appellant?s four 
mines. 

By the statutes just considered, every Pennsylvania 
mine operator is bound to assume a large responsibility 
for the safety of his employees, and of course for that 
of his own property; and he is bound also (what is im¬ 
portant here) to entrust the burden of maintaining safe 
and lawful conditions almost wholly to the licensed 
supervisors: to the single Mine Foreman and his Assist¬ 
ant Mine Foremen and Fire Bosses. If they fail to dis¬ 
charge their duties with diligence and fidelity, and to 
command a proper obedience and discipline amongst 
the rank and file, accidents are certain to occur, sooner 
or later, for which the mine owner must pay. 

These circumstances assume critical importance, in 
such large, underground mines as those of the appellant. 
The workings of its four mines, contained in an area of 
over fifty square miles of the Pittsburgh coal vein, are 
so widely scattered that no one person can ever be aware 
of more than a small part of the situation which exists 

15. Pennsylvania Act of May 31, 1923, P.L. 481, as amended July 
1, 1937, P.L. 2479; (52 Purdon’s Statutes, Sec. 852). 

16. Pennsylvania Act of June 3, 1943, P.L. 848; (52 Purdon’s Stat¬ 
utes, Sec. 11; Supplement, infra, p. 43 b. 

17. Pennsylvania Act of June 9, 1911, P.L. 756; Article XXVI, Sec. 
1; amended July 1, 1937, P.L. 2486; (52 Purdon’s Statutes, Sec. 1341); 
Supplement, infra, p. 46 b. 
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in the workings at any particular moment (App. 52 a- 
54a). j 

The three thousand rank and file miners are pres¬ 
ently mining a working face or front which has an ag¬ 
gregate length, in the four mines, of more than fourteen 
miles. During working hours, they are divided into 
either machine crews of about twenty-five men each, or 
hand loading “sections” of about eighty men each,] and 
scattered along the entire fourteen-mile front. Each 
crew and each section is directed by an Assistant Mine 
Foreman, usually assisted by a Fire Boss. Each Assist¬ 
ant Mine Foreman is assigned, permanently, some par¬ 
ticular productive area, on the working front (App. 
52 a-54 a). 

The Assistant Mine Foreman must be responsible— 
with little or no direction or assistance from any su¬ 
perior—for everything which is done or not done ip his 
part of the mine. As the Assistant Mine Foreman’s 
productive area is never less than several miles distant, 
through underground tunnels, from the office and head¬ 
quarters of the Mine Foreman, and the Mine Foreman 
cannot expect or be expected to visit any particular 
part of the mine, except at intervals of weeks, each 
Assistant Mine Foreman is normally in sole and com¬ 
plete charge of everything done by his subordinates 
(App. 54a-55a). 

As results of all these things, the Assistant Ipine 
Foremen and the Fire Bosses are the only representa¬ 
tives of management who can possibly have any direct 
or continuous knowledge of the activities of the rank and 
file miners, or of conditions in any particular paip of 
the mine; or any capacity to control or record the work 
of the rank and file; or any effective power to enforce 
obedience to the safety laws and rules, or to bear wit¬ 
ness to their violation. If they are not wholly free to 
discharge their functions under the Pennsylvania laws; 
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to enforce the rights and obligations of the appellant to 
maintain safety, order and efficiency in the underground 
workings, among other things by directing and con¬ 
trolling the rank and file, then the State laws and the 
appellant’s rights and obligations cannot be enforced. 

(d) Incompatibility between Union control of the 
mine supervisors and their duties under the 
law. 

Under all the circumstances which have been de¬ 
scribed and the normal working of the Pennsylvania 
Mining Laws, it is plain that any man who becomes an 
Assistant Mine Foreman or a Fire Boss in any of the 
appellant’s mines must assume, as one of the burdens 
of his position, the duty of every law enforcement officer 
to enforce the law, and the Company rules, without fear 
or favor, by foreseeing and preventing violations, when 
it is possible, and by reporting them and assisting their 
punishment, when they occur in spite of his preventive 
efforts. It is plain also that, in the discharge of this 
duty, any conscientious or efficient Assistant Mine 
Foreman or Fire Boss must be ready, when occasions 
arise, to take the part of the appellant, as the party 
legally responsible for the maintenance of safety in the 
mines, in conflicts with any member or group of the 
rank and file resisting its efforts to enforce its lawful 
authority or to punish any violation thereof. 

The rule that a labor union traditionally and neces¬ 
sarily dominated by a multitude of rank and file miners 
cannot qualify as “exclusive representative” of such a 
class of supervisors is a rule of law. This rule of law, 
probably does not depend for its application upon the 
purposes or policies of any particular Union at any par¬ 
ticular moment. 

However, it is relevant to observe that were the 
policies and purposes of this particular Union of any 
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importance in this case, they would tend to disqualify 
it as representative of the supervisors. The evidence is 
uncontradicted that this Union requires of every mem¬ 
ber an Oath (App. 57 a) that he will, so long as life re¬ 
mains, assist and support every other member ih his 
conflicts with the mine owner; that this obligation is 
enforced in practice; and that, in those cases in wjhich 
the appellant's efforts to enforce its legal authority 
against members of the rank and file have been resisted, 
the Union has invariably thrown its entire strength to 
the support of the rank and file (App. 54 a-55 a). 

(e) The injury to appellant is not to be corrected 
by limiting it to the period of governmental 
control. 

In the Court below, it was contended that Admiral 
Moreell has not intended to give the Union any perma¬ 
nent status as exclusive representative of the mine su¬ 
pervisors—that he will grant it recognition only for the 
period of his possession of the mines, and that, as a re¬ 
sult, the new arrangement cannot injure the appellant. 

This argument ignores the facts of the case, {that 
appellant is, under the Regulations, bound to reijnain 
legally responsible throughout the period of the seizure 
for the safety of the miners and the observance of the 
State laws in the mines (Supplement, infra, pp. 11 b- 
12 b) and that it retains the risk of damage or loss of 
effect of an arrangement which will drive out every su¬ 
pervisor, however efficient he may be in other respects, 
who is not willing to accept the burdens of Union repre¬ 
sentation (App. 13 a). And it begs the questionjpre¬ 
sented by the pleadings: Has Admiral Moreell the 
power, under the law, to create and maintain a danger¬ 
ous condition in the mines, against the will of the appel¬ 
lant? If he has not the power to give the Union exclu- 
its property (infra, 9 b). It overlooks the damaging 
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sive jurisdiction of the mine supervisors, his proposed 
contract will do appellant irreparable injury whether it 
remains in effect for a few months, or—as now seems 
more probable—for a much longer time. 


STATEMENT OF POINTS. 

1. The District Court erred in granting the motion 
of the defendants, the United Mine Workers of America 
and John L. Lewis, to dismiss the Complaint, and in 
entering its final judgment accordingly (App. 142 a- 
143 a). 

2. The District Court erred in granting the motion 
of the defendants, J. A. Krug, Secretary of the Interior; 
Admiral Ben Moreell, Coal Mines Administrator; and 
Paul M. Herzog, John M. Houston and Gerard D. Reilly, 
as the members of the National Labor Relations Board, 
for summary judgment, and in entering its final judg¬ 
ment accordingly (App. 142 a-143 a). 

3. The District Court erred in denying the motion 
of appellant Jones & Laughlin Steel Corporation for a 
preliminary injunction, pending its hearing and decision 
of the case (App. 142 a-143 a). 


SUMMARY OF ARGUMENT. 

L The Union has at present no legal right to the status 
of “exclusive representative” of the mine supervi¬ 
sors; and it probably can never be accorded any 
such right. 

1. THE PECULIAR STATUS OF “EXCLUSIVE REPRESENTA¬ 
TIVE” CAN EXIST ONLY TO THE EXTENT PROVIDED BY 
THE NATIONAL LABOR RELATIONS ACT. 

2. WERE THE UNION GRANTED RECOGNITION AS EXCLU¬ 
SIVE REPRESENTATIVE OF THE COAL MINE SUPERVI¬ 
SORS, IT WOULD HAVE THE POWER TO CONTROL THEIR 
CONDUCT OF THEIR DUTIES AS AGENTS OF THE STATE 
AND OF APPELLANT’S MANAGEMENT. 
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S. THE LABOR BOARD’S CERTIFICATION IS NOT A JUDG¬ 
MENT WHICH ENTITLES THE UNION TO THE STATUS 
OF EXCLUSIVE REPRESENTATIVE: IT CAN HA VE j N O 
LEGAL FORCE UNLESS IT BE HELD VALID IN FURTHER 
PROCEEDINGS BEFORE THE NATIONAL LABOR RELA¬ 
TIONS BOARD. 

4. UNDER THE DECISIONS, THE CERTIFICATION CANNOT 
BE HELD VALID IN SUCH FURTHER PROCEEDINGS, 
SINCE THE BOARD CANNOT LAWFULLY CERTIFY A 
SINGLE UNION AS EXCLUSIVE REPRESENTATIVE! OF 
BOTH SUPERVISORY OFFICERS AND THEIR RANK AND 
FILE SUBORDINATES, WHERE, AS IN THIS CASE, 
THE RESULTING CONFLICT OF OBLIGATIONS! IS 
DANGEROUS. 

EL, Admiral Moreell has no power, under the War Lajbor 
Disputes Act, or the Executive Order, to recognize 
a legally unqualified or disqualified Union, to |the 
injury of appellant. 

1. ADMIRAL MOREELL’S POWERS ARE LIMITED BY THE 
WORDS OF THE STATUTE AND THE ORDER. 

2. UNDER THE STATUTE AND THE ORDER, THE APPEL¬ 
LANT REMAINS THE OWNER OF THE MINES, AND RE¬ 
TAINS ALL OF ITS RIGHTS AND BURDENS UNDER THE 
NATIONAL LABOR RELATIONS ACT. 

(a) SUCH A SEIZURE DOES NOT DESTROY APPEL¬ 
LANT’S INTERESTS AS OWNER OF THE MINES. 

(b) SUCH A SEIZURE DOES NOT AFFECT APPEL¬ 
LANT’S RESPONSIBILITY TO MAINTAIN SAFE 
CONDITIONS IN THE MINES. 

(c) SUCH A SEIZURE DOES NOT AFFECT THE RIGHTS 
AND LIABILITIES OF APPELLANT UNDER THE 
NATIONAL LABOR RELATIONS ACT. 

(d) IF THE GOVERNMENT WERE THE EMPLOYER, THE 
UNION COULD NOT HAVE THE STATUS OF “EX¬ 
CLUSIVE REPRESENTATIVE.” 

3. AS A RESULT OF THIS RULE, AND UNDER THE WORDS 
OF THE WAR LABOR DISPUTES ACT AND THE EXECU¬ 
TIVE ORDER, ADMIRAL MOREELL CAN RECOGNIZE 
ONLY DULY CONSTITUTED AND LAWFULLY WAR¬ 
RANTED UNIONS. 
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m. The District Court had the power and duty to deter¬ 
mine the rights of all the parties and to protect 
those of the appellant. 

1. THE DISTRICT COURT HAD THE POWER TO DEFINE 
THE POWERS OF ADMIRAL MOREELL, AND TO PROTECT 
APPELLANT AGAINST ANY WRONGFUL USE OR MIS¬ 
USE OF THOSE POWERS. 

2. APPELLANT HAD NO OTHER ADEQUATE REMEDY, AD¬ 
MINISTRATIVE OR OTHERWISE 

S. DEFENDANTS’ THREAT OF A NEW STRIKE IS AN IM¬ 
PROPRIETY WHICH THE COURT MUST IGNORE IN ITS 
DECISION OF THE CASE 

IV. Belief sought by appellant. 

1. THE SUMMARY JUDGMENT SHOULD BE REVERSED AND 
THE CASE REMANDED FOR FURTHER PROCEEDINGS. 

2. THE DISTRICT COURT SHOULD BE INSTRUCTED TO 
GRANT APPELLANT INJUNCTIVE RELIEF PENDENTE 
LITE. 


ARGUMENT 

L The Union Has at Present No Legal Bight 
to the Status of “Exclusive Representa¬ 
tive” of the Mine Supervisors; and It Prob¬ 
ably Can Never Be Accorded Any Such 
Bight. 

1. The peculiar status of “exclusive rep¬ 
resentative” can exist only to the extent pro¬ 
vided by the National Labor Belations Act. 

The status of “exclusive representative” was cre¬ 
ated by the National Labor Relations Act. Although 
labor unions had existed and thrived for generations 
before the Act, no union was ever, prior to the Act, quali¬ 
fied as “exclusive representative.” The nearest ap¬ 
proach to the status was that provided by the “closed 
shop” or “union shop” agreement, in which the employer 
agreed—voluntarily, or at least without compulsion of 
law—to employ only union members, or to insist that 
his rank and file employees should all become union 

l 
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members, and at the same time fixed their wages and 
the terms of their employment. Under any such agree¬ 
ment, the Union was in fact the exclusive representative 
of all of the employees within its jurisdiction; but 
while the arrangement was usually lawful, the Union 
had no legally enforceable right to demand it. The 
union’s rights depended upon the consent of the em¬ 
ployer. And such agreements never included in their 
scope such managerial agents as the coal mine super¬ 
visors involved here. 

In contrast, the status of “exclusive representative” 
created by the National Labor Relations Act does! not 
depend for its existence upon the will of the union or 
that of the employer. It is a matter of status, not of 
contract. If a union is chosen by a bare majority of 
the employees in an “appropriate unit,” and legally 
qualified as exclusive representative under the Acti the 
employer cannot refuse it recognition as such, and the 
union if it acts at all, cannot waive or forego its right 
to represent all of the employees in the “appropriate 
unit.” 18 

And, what is important here, the status of “exclu¬ 
sive representative” under the Act can be established 
only in proceedings before the Labor Board, under Sec¬ 
tion 10 of the Act. 19 Under that section, the Board is 
empowered, after hearing and in proper cases, to com¬ 
mand recognition of a duly qualified “exclusive repre¬ 
sentative.” In no other way can the status be estab¬ 
lished, for Section 10 provides that “this power shall be 

exclusive” to the Board. 

_ 

18. See: McQuay-Norris Mfg. Co. v. 116 Fed. (2d!) 748 

(7 C.C.A., 1940; cert. den. 318 U.S. 565; 85 L. Ed. 1524). 

19. Printed in the Supplement, pp. 40 b-43 b, infra. 



26 


Argument . 


2. Were the Union granted recognition as 
exclusive representative of the coal mine super¬ 
visors, it would have the power to control their 
conduct of their duties as agents of the State 
and of appellant’s management. 

When, under the Act, a union is legally qualified as 
the “exclusive representative” of such a group as the 
appellant’s corps of mine supervisors, it acquires with 
that status the exclusive rights to make, to interpret, 
and to enforce or refrain from enforcing the collective 
employment bargain of all of the members of the group. 
Unless it consents, no individual member or fraction of 
the group can have any right to make any other bar^ 
gain, or even to assert his individual rights under the 
Union’s collective bargain, except with the concurrence 
and acquiescence of the union. 

This doctrine of the powers of an “exclusive repre¬ 
sentative” is firmly established by the decision in J. I. 
Case Co. v. NJLjR.B., 321U. S. 332; 88 L. Ed. 762 (1944), 
and it is now open to no question. It is, as that decision 
shows, necessary to give real worth to the status of the 
“exclusive representative”; to prevent a dissipation of 
its power to deal with the employer, by giving it a 
monopoly in that field; and so to promote the policy of 
the Act which favored the representation of working 
men by strong unions. 

It will be observed, however, that this desirable 
result has been gained only at a considerable cost of in¬ 
dividual freedom to the individual employee, whom the 
union represents. His rights to promotion, to the privi¬ 
leges of seniority, to redress for his grievances against 
the employer, to protection against unlawful discharge 
—in short, to security in his job—are largely or wholly 
controlled by the “exclusive representative,” and if its 
leaders at the time being are not well-disposed towards 
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him, the individual member must occupy a most in¬ 
secure position. 

It will be observed also that, in a democratically- 
controlled union, the union leaders must always be 
guided by the wishes of the membership en masse. And 
it will be observed, finally, that, as a result of thes6 cir¬ 
cumstances in combination, an Assistant Mine Foreman, 
were the Union his “exclusive representative,” could not 
expect to hold his own as a representative of manage¬ 
ment in any conflict between the appellant and the Union 
arising out of an attempt to discipline or penalize any 
member of the rank and file. 

And since the maintenance of discipline, safety and 
order must depend, under the Pennsylvania law and the 
conditions of appellant’s mines, upon the freedom^ and 
firmness of such officers as the Assistant Mine Foremen 
in their dealings with the rank and file en masse, 
it is obvious that the appellant’s resistance to the 
Union’s present plan is not to be considered a reflection 
of anti-union bias; just as it is apparent that the Union’s 
normal and legitimate purposes would not be served in 
any large way by the addition of one hundred and fbrty- 
three new constituents to the present body of three thou¬ 
sand. This case does not grow out of a Union’s attempt 
to obtain a fair employment bargain for a group of 
working people, against the opposition of a large em¬ 
ployer. Instead, the question here is: To what extent 
are private owners to be permitted to continue as the 
effective managers of coal mines? 


I 
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3. The Labor Board’s Certification is not 
a Judgment which entitles the Union to the 
status of exclusive representative: it can have 
no legal force unless it be held valid in further 
proceedings before the National Labor Rela¬ 
tions Board. 

Under the provisions of Sections 8, 9 and 10 of the 
National Labor Relations Act (Supplement, pp. 38 b- 
43b, infra), a Union which seeks to qualify itself as 
the “exclusive representative” of a particular group may 
be required to prosecute its case through three steps 
before the Labor Board. 

The Union must, in the beginning, file with the 
Board a “petition for investigation and certification,” 
under Section 9 of the Act, whereupon the Board is 
obliged to investigate the matter, and is empowered to 
hold an election amongst the employees concerned. This 
is the first of the three steps. The second is the Board’s 
Certification, also a procedure authorized by Section 9 
of the Act: if the Union is chosen as their exclusive 
representative by a majority of those permitted to vote 
in the Board’s election, and the Board finds no fault with 
the election, it may certify the facts in a Certification of 
Representatives, as it did in this case on May 27,1946. 

Where the only question at issue has been one of 
ascertaining the desires of the employees, and the elec¬ 
tion has settled it, the Certification often ends the 
proceeding before the Board, for the employer in such 
cases has no reason to deny recognition. But where 
any other question of law or fact is at issue—and par¬ 
ticularly where, as here, there remains a question of the 
legal competency of the union which cannot be settled 
by the vote of the employees—the Certification has no 
force to settle any such other question: it imposes no 
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compulsion upon the employer to recognize the union, 
and it gives him no legal right to do so. 

In cases of this character, the union must take the 
third step, provided by Sections 8 (5) and 10 of the 
Act, by filing with the Board a “Charge” asserting tl^at, 
although it has been chosen by the employees, the Em¬ 
ployer has denied it recognition. If the Board entertalins 
such a Charge, it must summon the employer, hold a 
hearing, and determine the questions of the union’s 
qualification which have not been settled by the electibn. 
Then and then only, if the union is found to be qualified, 
may the Board make a final order, adjudicating its status 
as exclusive representative. 

As the Board and others put it in their Memorandum 
of Points and Authorities in the Court below (Abp. 
77 a): j 

“The certification issued by the National Labor 
Relations Board, with respect to which plaintiff is 
aggrieved, neither orders nor commands plaintiff 
to do or refrain from doing anything. It is merely 
an announcement of fact—namely, that a majority 
of the supervisory employees at plaintiff’s mines 
have designated the U. C. T. as their representatives 
for collective bargaining purposes. Before an order 
or command can be issued, a new proceeding mtist 
be instituted under Section 10 of the National Labor 
Relations Act, in which plaintiff would be charged 
with unfair labor practices for refusing to bargain 
with a certified union. In such a proceeding under 
Section 10, plaintiff would have the right to appear, 
present evidence, and be heard upon its conten¬ 
tions.” | 

This view of the law is undoubtedly the correct one. 
In American Federation of Labor v. N.L.R.B., 308 U.S. 
401; 84 L. Ed. 347 (1940), the Supreme Court held that 
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a Certification issued by the Board cannot be the subject 
of review in the Courts, because it is not an order—that 
a Certification can harm nobody because it has no com¬ 
pulsive force against anybody. As authority for this 
conclusion, the Court quoted the Senate Committee’s 
Report upon the National Labor Relations Act: 

“ ‘There is no more reason for court review 
prior to an election than for court review prior to a 
hearing. But if subsequently the Board makes an 
order predicated upon the election, such as an order 
to bargain collectively with elected representatives, 
then the entire election procedure becomes part of 
the record upon which the order of the Board is 
based, and is fully reviewable by an aggrieved party 
in the Federal courts in the manner provided in sec¬ 
tion 10. And this review would include within its 
scope the action of the Board in determining the 
appropriate unit for purposes of the election. This 
\provides a complete guarantee against arbitrary 
action by the board * Sen. Rep. 573, Committee on 
Education and Labor, 74th Cong. 1st Sess. p. 14.” 
(Italics supplied) 

In Wallace Corp. v. N.L.R.B ., 323 U.S. 248; 89 L. Ed. 
216 (1944), a corollary rule was established, which has 
its bearing here. In an election held by the Board, a 
majority of the voters chose one of two contesting 
unions, and the Board duly issued its Certification. Re¬ 
lying upon the Certification and a plan generally ac¬ 
cepted before the election, the employer shortly recog¬ 
nized the certified union as exclusive representative, 
made a “closed shop contract,” and in performance there¬ 
of discharged certain adherents of the losing union. In 
proceedings which followed, the Board held that the 
certified union was not and never had been legally quali¬ 
fied as “exclusive representative”; that its closed shop 
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contract was therefore invalid; and that the employer 
must reinstate the discharged employees with back pay. 
In affirming this decision, the Supreme Court has ijaade 
it clear that a Certification has no legally significant 
effect; that it does not establish a union’s legal qualifica¬ 
tions; and that an employer who relies upon it does so 
at his peril—that it is, at most, an election return] 

4. Under the decisions, the Certification 

l 

cannot be held valid in such further proceed¬ 
ings, since the Board cannot lawfully certify a 
single union as exclusive representative of both 
supervisory officers and their rank and file sub¬ 
ordinates, where, as in this case, the resulting! 
conflict of obligations is dangerous. 

It is plain from the cases just cited that the Certifi¬ 
cation issued by the Labor Board in this case, does not 
establish or confer on the Union any legal right tcj> act 
as exclusive representative of the mine supervisors. In¬ 
stead, under the law, the Union can—lawfully—estab¬ 
lish the status it desires only by maintaining its qualifi¬ 
cations in further proceedings before the Board, afid, if 
necessary, in the Courts. 

Although the Board invited such further proceed¬ 
ings in its opinion of June 18, 1946 (App. 141 a-142 a), 
the Union, which has the sole power to commence them, 
has been most reluctant to do so. This reluctance is not 
surprising, for the past judicial decisions of the point 
show that the Union cannot qualify at the same time as 
“exclusive representative” of both the rank and file labor 
in a hazardous industry, and also of their effective super¬ 
visors. 

' In N.L.R.B. v. Delaware-New Jersey Ferry Co.\ 128 
Fed. (2d) 130 (3 C.C.A., 1942), the Board made a final 
order commanding the operator of a steam river ferry 
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to recognize a single union as representative of the 
licensed deck officers and of their subordinate deck hands 
and engineers. It was conceded that a majority of the 
officers had voted for such representation. Nevertheless, 
the Circuit Court set aside the Board’s order: 

“* • • Supervisory employees rarely should 

be included in the same bargaining unit as workmen. 

****** • 

“The history of maritime employment shows 
the importance of the obedience of the sailor to his 
officers. This is necessary to maintain the safety of 
the ship, the cargo and the passengers, and it is true 
of a ferry boat though individual voyages are 
shorter. To group officers in command with em¬ 
ployees who owe the duty to obey the commands 
in one bargaining unit seems to us to be dangerous. 

“It is true that few, if any, of the licensed of¬ 
ficers object to being included in a bargaining unit 
with the unlicensed personnel. This is not a control¬ 
ling factor although it is one which we have consid¬ 
ered. But the point here is not what the officers 
want, nor what the men want, nor what the company 
either wants or is willing to acquiesce in, but rather, 
what is the public interest. The Board’s duty to 
serve the public interest cannot be affected by the 
desires or acquiescence of the parties.” 

And in N.L.R.B. v. Jones & Laughlin Steel Corpora¬ 
tion, 154 Fed. (2d) 932 ( 6 C.C.A., 1946), the Board cer¬ 
tified a union as the representative of the productive 
laborers in a large steel mill ; and later as representative 
of a group of plant police, hired and paid by the Steel 
Company, but charged by law and Company rules with 
the duty to enforce law and order, and safety rules, in the 
plant. The Board’s final order, commanding recognition 
of the union as representative of the police was set aside 
in the Circuit Court: 
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«• * • The precise question here is not 

whether the plant guards should be permitted to 
organize, but whether the peculiar classification 
into which they fall makes it improper for the 
Board to permit their organization by the same 

union which represents the production employees. 

* * • * * * * 

! 

“As pointed out in our previous opinion, it is 
the duty of the Board to consider the public inter¬ 
est as a material factor in selecting appropriate 
units for collective bargaining. Marshall Field & 
Co. v. National Labor Relations Board, 7 Cir., 135 
F. 2d 391, 393; National Labor Relations Boarjl v. 
Delaware-New Jersey Ferry Co., 3 Cir., 128 F. 2d 
130, 137. We adhere to our conclusion that in the 
order involved here the Board failed to give ade¬ 
quate consideration to the public welfare.” 

To the same effect, are the decisions in N.L.R.B. v. 
Jones & Laughlin Steel Corporation, 146 Fed. (2d) 716 
(1944), and N.L.R.B. v. E. C. Atkins Co., 147 Fed. (2d) 
730 (1945). 

For years, the Board itself recognized the tradi¬ 
tional lines between labor and management as the boun¬ 
daries of Union jurisdiction under the Act, and, when 
occasions arose, recognized as its own the duty to pre¬ 
serve the legitimate functions of management, and ap¬ 
plied the rule laid down in these cases. 20 During the 
past year, it has deviated from this course, but th|ere 
is no judicial decision which justifies any other. 

In N.L.R.B. v. Packard Motor Car Company, _Fed. 

(2d) ...., decided August 12, 1946, the Sixth Circuit 
Court of Appeals granted enforcement of a Board order 
.. . . 

20. In re Boss Manufacturing Co., 56 N.L.R.B. 348 (1944); In re 
Rochester & Pittsburgh Coal Co., 56 N.L.R.B. 1760 (1944); In re Budd 
Wheel Co., 52 N.L.R.B. 666 (1943), etc. 
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requiring recognition of a Union which represents fore¬ 
men only, but held to the rule relied on here: 

“* * * This is a situation diametrically op¬ 
posite to that presented in Jones and Laughlin Steel 
Corp. v. National Labor Relations Board, supra > 
[146 Fed. (2d) 718 (6 C.C.A., 1944); 154 Fed. (2d) 
932 (6 C.C.A., 1946)] where the bargaining agent 
designated was the identical union which repre¬ 
sented the production workers. As found by the 
panel of the War Labor Board, it is not appropriate 
for supervisors ‘who are responsible for discipline, 
assignment of work, rate adjustments and promo¬ 
tions, who represent the employers in handling 
grievances of rank and file workers, and who gen¬ 
erally represent higher management in dealing with 
the rank and file workers, to be subject to discipline 
by a union which is controlled directly or indirectly 
by the men whom they supervise. The effectiveness 
of management requires that it have its own uncon¬ 
trolled agents to represent it in dealing with the 
rank and file, just as the rank and file are entitled 
to have their own uncontrolled representatives for 
dealing with higher management.* ” 

n. Admiral Moreell has no power, under the 
War Labor Disputes Act, or the Executive 
Order, to recognize a legally unqualified or 
disqualified Union, to the injury of ap¬ 
pellant. 

1. A dmir al Moreell’s powers are limited 
by the words of the Statute and the Order. 

In earlier stages of this case, it has been argued 
that the “reasonableness” of union recognition is the 
test, and the only proper test, of Admiral MoreelTs 
powers in this case: that if he has some good or gen¬ 
erally beneficial reason to recognize the Union, then he 
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must be conceded the power to recognize it, however 
injurious the results may be to the appellant. 

This contention is entirely without merit. The false 
test of reasonableness has often been urged upon the 
Courts in similar cases in the past, but invariably re¬ 
jected. The powers of the governmental officers Who 
are now in charge of the coal mines must be limited, 
strictly, to those given the President by the War Lal}>or 
Disputes Act, or such part of those powers as the Presi¬ 
dent has passed on to Admiral Moreell by the Executive 
Order. Above all, Admiral Moreell has no license, as 
Coal Mines Administrator, to do anything, to appel¬ 
lant’s injury, which is not authorized by the words! of 
both the Statute and the Order, simply because it prill 
tend to accomplish the purpose of the Statute; i e., be¬ 
cause it is “reasonable.” This principle is illustrated 
in many past decisions: 

In MorriU v. Jones, 106 U.S. 446; 27 L. Ed. 267 
(1882), intending to encourage the breeding of superior 
livestock, Congress authorized duty-free importation of 
stock for “breeding purposes,” under such regulations as 
the Secretary of the Treasury might prescribe. The Sec¬ 
retary, sincerely believing it “reasonable,” prescribed 
that all duty-free cattle must be of “superior stocik, 
adapted to improving the breed.” The Supreme Court 
held this regulation null and void. 

In U. S. v. United Verde Copper Co., 196 U.S. 20[7; 
49 L. Ed. 449 (1904), intending to conserve timber on the 
public lands, but nevertheless to permit their develop¬ 
ment, Congress authorized bona fide residents to cut ahd 
use such timber for “agricultural, mining or other do¬ 
mestic purposes * * * subject to such regulations 
as the Secretary of the Interior may prescribe for the 
protection of the timber * * * and for other pur¬ 
poses.” Although, many years before, a lower Court 
had held the “roasting” of copper ore to be a “domesti^” 
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activity, the Secretary, intending reasonably to protect 
the timber, issued regulations declaring that it was not. 
Although they were calculated, and perhaps necessary, 
to accomplish the purpose of the Act of Congress, his 
regulations went beyond its language; and therefore 
they were held void. 

In U. S. v. George, 228 U.S. 14; 57 L. Ed. 712 (1912), 
the federal homesteading law authorized the issuance of 
a land patent to any applicant who should prove his title 
and allegiance by his own testimony, and his residence 
and improvements, etc., by that of two other witnesses, 
to the satisfaction of the Interior Department and under 
its Regulations. The Department, with good and “rea¬ 
sonable” intent, issued Regulations requiring every 
homesteader to prove his residence and improvements 
by his own testimony, plus that of the two statutory 
witnesses. This Regulation was held void: 

“* * * If the Secretary of the Interior may 
add by regulation one condition, may he not add 
another? If he may require a witness or witnesses 
in addition to what § 2291 requires, why not other 
conditions, and the disposition of the public lands 
thus be taken from the legislative branch of the 
government and given to the discretion of the Land 
Department? It is not an adequate answer to say 
that the regulation must he reasonable” (Italics 
supplied.) 

2. Under the Statute and the Order, the 
appellant remains the owner of the mines, and 
retains all of its rights and burdens under the 
National Labor Relations Act. 

In its decision of the case, the District Court evi¬ 
dently accepted as sound the appellant's contention that 
the Union has at present no legal right to demand recog¬ 
nition (the governmental defendants, at least, had by 
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then ceased to urge the contrary view), and decided the 
case in reliance upon the defendants* new theory (App. 
74 a) that the seizure of May 21,1946, had transferred 
title to the mines to the United States, substituted the 
Government for the appellant as employer of the miters 
and their supervisors, and destroyed appellant’s right to 
make any complaint except perhaps a claim for damages 
in the Court of Claims (App. 138a). 

Whether the decision was right or wrong, it cannot 
rightly be based upon this ground. Perhaps Congress 
could authorize a condemnation or expropriation of! the 
mines, under the war power. That is beside the point 
here; for it is certain that nothing of the kind is author¬ 
ized by the War Labor Disputes Act, or the Executive 
Order or the present Regulations; that is, by the legis¬ 
lative acts in which Admiral Moreell’s powers must he 
found. 

(a) Such a seizure does not destroy appel- j 
lant’s interests as owner of the mines. 

In the “Revised Regulations for the Operation of 
Coal Mines under Government Control,” p. 3 b, infra, 
the following appears: 

“All properties in the possession of the (Gov¬ 
ernment shall be operated in a manner consistent 
with the fact that title to the properties remains 
in the owners thereof and that the Government, 
having temporarily taken possession or custody, 
will assert only such rights as are necessary to 
accomplish the national purpose of continued and 
maximum production.” 

The Executive Order had called for this by requir¬ 
ing that (App. 17 a): 

“6. The Secretary of the Interior shall permit 
the managements of the mines taken under the 
provisions of this order to continue with their 
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managerial functions to the maximum degree pos¬ 
sible consistent with the aims of this order.” 

The Statute—Section 9 of the Selective Training 
and Service Act as amended by Section 3 of the War 
Labor Disputes Act (pp. 34 b-35 b, infra ), provided that 
the President might “take possession of” mines, but it 
made clear the absence of any intention to disturb the 
ownership, not only by restricting the President's powers 
during a seizure but by requiring that possession of: 

“* * * such plant, mine, or facility shall be 
returned to the owners thereof as soon as prac¬ 
ticable * * * ” (Italics supplied) 

(b) Such a seizure does not affect appel¬ 
lant’s responsibility to maintain safe conditions 
in the mines. 

Under the Pennsylvania Mining Law, which has 
been discussed, it will be remembered that legal respon¬ 
sibility for the safety of both the mine and the miners 
is imposed almost wholly upon the mine owner. He is 
bound to engage the required number of licensed super¬ 
visors—a Mine Foreman and an adequate force of As¬ 
sistant Mine Foremen and Fire Bosses—and, through 
these officers, to procure and insist upon strict observ¬ 
ance by all persons of a multitude of positive and nega¬ 
tive statutory rules. Under the State law, the mine 
owner who fails of this duty is criminally responsible, 
and is civilly liable also, of course, to compensate any 
employee or third party who is injured by his negligent 
or wrongful conduct. 

This liability of the mine owner is expressly pre¬ 
served, during periods of seizure, by the Selective Serv¬ 
ice and Training Act and by the War Labor Disputes 
Act, which provide (p. 34 b, infra ): 

“* * * That nothing herein shall be deemed 
to render inapplicable existing State or Federal laws 
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concerning the health, safety, security and employ¬ 
ment standards of the employees in such plant.” 
And by the Regulations, which carry the Act into 
effect in this language (pp. 11 b-12 b, infra): 

“801.24. Application of Federal and State Law. 

The mining companies, their personnel and 
their property are deemed to remain subject during 
the period of Government control to all Federal 
and State laws and to actions, orders, and proceed¬ 
ings of all Federal and State courts and adminis¬ 
trative agencies.” 

and in this language (p. 11 b, infra ): 

“(c) Employment benefits. 

All benefits enjoyed by employees of the mine 
under private control, including State and Federal 
social insurance payments and benefits, workman's 
compensation coverage, and group insurance, land 
all arrangements governing the payment of wages, 
including war bond purchase plans and the check¬ 
off of union dues, shall be continued.” (Italics Sup¬ 
plied) 

(c) Such a seizure does not affect the 
rights and liabilities of the appellant under the 
National Labor Relations Act. 

Under the Statute and the Regulations, including 
in particular those provisions of both which have been 
quoted, it is perfectly apparent that if an accident 
occurs in any of the four mines during the present period 
of governmental control, and if, as is a most probable 
result, unmined coal is lost forever, or valuable machin¬ 
ery is damaged or destroyed, or some or all of the 
miners present are injured or killed, the loss of property, 
the burden of compensating the injured, and the other 
legal obligations to answer, civilly or criminally, foij the 
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error of practice or the violation of law which has 
caused the damage, must all be assumed by the plaintiff. 

It is true that the Regulations provide a procedure 
(pp. 14b-18b, infra) by which a mine owner may “re¬ 
serve the right to assert a claim for damage alleged to 
have been suffered * * * as the direct result of a 
specific direction or order of the Administrator”; but 
there is no provision in the Statute which gives the 
Administrator carte blanche to make such orders as he 
pleases—instead, the statute limits him; or which binds 
the United States to pay for damages resulting from 
legally unauthorized acts of the Administrator—instead, 
the Statute limits governmental liability to “rental for 
use” of seized properties; or which permits the owner to 
ignore his usual responsibility to maintain safe and 
lawful conditions in his mines—instead, as has been 
seen, the Statute disclaims any intent to change state 
or federal laws touching this matter. 

Thus, it must be concluded that the appellant is now 
responsible for the lawful and effective discharge by its 
mine supervisors of all of their ordinary duties. If 
their efficiency is impaired or destroyed, either by the 
influence of the Union or for any other reason, and loss 
results, the loss will fall on the appellant. 

In this situation, it would be an outrageous unfair¬ 
ness to hold that appellant cannot insist upon its right 
to the guarantees provided it by the National Labor 
Relations Act, against union interference with the 
integrity of its supervisors. And under the decisions, 
the seizure has no such effect: instead, such a seizure 
must be held to work no change in the rights of the 
appellant—and those of the Union—under the National 
Labor Relations Act. 

In Glen Alden Coal Co . v. N.L.R.B., 141 Fed. (2d) 
47 (3 UCLA, 1943), a case arising out of the seizure of 
the coal mines by Secretary Ickes in 1943, the Labor 
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Board issued a Final Order commanding a Coal Com¬ 
pany to recognize a Union as exclusive representative 
of certain rank and file employees. The employe^ de¬ 
fended on the ground that during the period of seizure 
its authority to recognize or deny recognition to! the 
Union had been transferred to the governmental officers 
—the contention relied upon by the defendants Ijiere. 
The Court rejected the contention, and held that under 
the War Labor Disputes Act and the coal mine Regula¬ 
tions, an employer retains, during a seizure, all of his 
usual powers to recognize or deny recognition to unions. 

In N.L.R.B. v. West Kentucky Coal Co., 152 [Fed. 
(2d) 198 (6 C.C.A., 1945), the same question was raised 
and the Court reached the same conclusion, that such a 
seizure as exists here has no effect upon the rights and 
liabilities of the mine owner and the Union, under the 
National Labor Relations Act: 

“Moreover, the War Labor Disputes Act jloes 
not suspend the right to collective bargaining. This 
statute provides that the War Labor Board, in (per¬ 
forming its functions, ‘shall conform to the provi¬ 
sions of * * * the National Labor Relations 

50 U.S.C. Appendix § 1507 (a) (2). 

* * * * * * * i 

“The regulations governing the operatioiii of 
the mines specifically provided (30 CFR Cum. Supp. 
§ 603.24) that mining companies seized by the Gov¬ 
ernment ‘are deemed to remain subject during the 
period of Government control to all Federal and 
State laws and to actions, orders, and proceedings 
of all Federal and State courts and administrative 
agencies/ ” 

In re Ken-Rad Tube and Lamp Corp., 56 N.L.R.B. 
1050 (1944), the Board cited the Glen Alden case as 
authority for the rule that a governmental seizure under 
the War Labor Disputes Act has no effect Upon the 
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powers and duties of an employer under the National 
Labor Relations Act. The Board said: 

“* * * the United States Army has expressly 

recognized, and we find, that the Company’s position 
with respect to the present proceeding is in no way 
affected by the fact that its properties are tempo¬ 
rarily in the possession of an agency of the United 
States Government.” 

(d) If the Government were the employer, 
the Union could not have the status of “ex¬ 
clusive representative.” 

In concluding the discussion of the present point, 
it should be observed that were the United States to be 
considered the owner of the four mines, and the employer 
pro tern, of the supervisors, the Union could not possibly 
qualify as their “exclusive representative.” That status, 
as has been observed, can exist only to the extent it is 
created by the National Labor Relations Act; and the 
Act, by its express terms, 21 makes impossible the appli¬ 
cation of any of its provisions to any governmental 
employee. 

3. As a result of this rule, and under the 
words of the War Labor Disputes Act and the 
Executive Order, Admiral Moreell can recog¬ 
nize only duly constituted and lawfully war¬ 
ranted unions. 

In each of the three decisions just described, the 
Courts and the Labor Board simply accepted the consid¬ 
ered judgments of the governmental authorities concern¬ 
ing the nature and effects of a seizure under the War 
Labor Disputes Act. But if that judgment of the matter, 
successfully urged on the Courts and the Board in these 
other cases was right (and it is now submitted that it 


21. National Labor Relations Act, Sec. 2 (2); 29 U.S.C. 152 (2). 
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was), then the contention upon which the same govern¬ 
mental officers, or their successors, relied in the Court 
below was wholly wrong. If the position of the plain¬ 
tiff under the National Labor Relations Act “is | in 
no way affected by the fact that its properties are tem¬ 
porarily in the possession of an agency of the United 
States Government,” then it has the same standing! to 
complain of the establishment of a Union as an “exclu¬ 
sive representative” in violation of its rights under the 
Act, as it would in the absence of a seizure. 

This characteristic of a seizure under the War 
Labor Disputes Act is clearly prescribed by the language 
of the Statute and that of the Executive Order. The 
Order (Secs. 2 and 3, App. 16 a-17 a) authorizes Admiral 
Moreell to negotiate, if it be necessary, not with siich 
unions as he may choose, but only with “duly constituted 
representatives of the employees.” And the Statute 
requires such a limitation. 

It does so directly, in Section 5 (Supplement, p. 36 b, 
infra), which forbids any dealing or arrangement be¬ 
tween Admiral Moreell and any union which is “in con¬ 
flict with any Act of Congress”—as would be the quali¬ 
fication as “exclusive representative” of a union dis¬ 
qualified under the National Labor Relations Act. It 
does so less directly in Section 3 (Section 9 of the Selec¬ 
tive Training and Service Act, Supplement, p. 32 b, 
infra ), which limits the effect of any seizure of a mine 
by providing (p. 34 b, infra): 

“* * * That nothing herein shall be deeded 
to render inapplicable existing State or Federal 
laws concerning the health, safety, security, and em¬ 
ployment standards of the employees * * *” 
This language acquires its true meaning only if j it 
be read in the light of such decisions as N.L.R.B. v. 
Delaware-New Jersey Ferry Co., 128 Fed. (2d) 130 
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(1942), and the other similar cases discussed in an 
earlier section of this brief. Those cases, interpreting 
the National Labor Relations Act, make it clear that the 
duty of the Labor Board to uphold legally qualified 
unions is limited by its equally important duty to avoid 
and prevent the qualification of any union to a status 
which would tend, by impairing discipline, to endanger 
life and property. In short, those decisions show that 
the National Labor Relations Act is a “Federal law con¬ 
cerning the health, safety, security and employment 
standards of the employees” involved here. As a result, 
the standards it prescribes are in full force today, inter 
aiia, as limitations of Admiral Moreell’s powers. If the 
Labor Act forbids the qualification of the Union as “ex¬ 
clusive representative” of the mine supervisors, then 
Admiral Moreell has no power to qualify the Union. And 
if the Labor Act requires, or entitles the appellant to 
demand, a test of the Union’s qualifications, in further 
proceedings before the Labor Board, then Admiral 
Moreell has no power to waive the appellant’s rights, or 
to give the Union a status for which it has not qualified 
under the Act; and his attempt to do so is an attempt to 
exceed his lawful powers. 

HL The District Court had the power and duty 
to determine the rights of all the parties 
and to protect those of the appellant. 

1. The District Court had the power to de¬ 
fine the powers of Admiral Moreell, and to 
protect appellant against any wrongful use or 
misuse of those powers. 

In support of their motion for summary judgment, 
the governmental defendants contended (see App. 76 a) 
that Admiral Moreell’s judgment of the extent of his 
powers under the law and the Executive Order is con¬ 
clusive upon the Courts; and that, as a result, the Dis- 
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trict Court could have no jurisdiction to form or enforce 
any judgment of that matter. 

In United States v. Lee, 106 U.S. 196; 27 L. Ed. 171 
(1882), the Supreme Court settled this question |by 
establishing finally the rule that no federal officer is ihe 
sole judge of the extent of his own powers, and that! no 
such officer may deny a federal Court the power to Re¬ 
view the validity of his own acts and decisions. The 
Court held that a citizen, deprived of his property by a 
federal officer, may always test the power of the federal 
officer by bringing suit against the officer in a federal 
District Court: 

“Courts of justice are established not only! to 
decide upon the controverted rights of the citizens 
as against each other, but also upon rights in con¬ 
troversy between them and the Government, ind 
the docket of this court is crowded with controver¬ 
sies of the latter class. 

“Shall it be said, in the face of all this, and of 
the acknowledged right of the judiciary to decide 
in proper cases, statutes which have been passed by 
both branches of Congress and approved by the 
President, to be unconstitutional, that the courts 
cannot give remedy when the citizen has been de¬ 
prived of his property by force, his estate seized 
and converted to the use of the Government without 
any lawful authority, without any process of Jaw 
and without any compensation, because the Presi¬ 
dent has ordered it and his officers are in posses¬ 
sion? 

“If such be the law of this country, it sanctions 
a tyranny which has no existence in the monarchies 
of Europe, nor in any other government which has 
a just claim to well regulated liberty and the pro¬ 
tection of personal rights.” 
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The application of this rule of law is not affected 
by the fact, here open to no question, that the authority 
enjoyed by Admiral Moreell is a part of the “war power” 
vested in Congress by the Constitution: 

Home B. & L. Asso. v. BlaisdeU, 290 U.S. 398; 
78 L. Ed. 413 (1934); 

Ex parte Milligan , 4 Wall. 2; 18 L. Ed. 281 
(1866). 

Had the Court assumed its own proper jurisdiction, 
instead of denying it, it would have been obliged to de¬ 
termine whether the authority constitutionally vested in 
Admiral Moreell by the Statute, the Executive Order 
and the Regulations does or does not include, under 
presently existing circumstances, the power to recog¬ 
nize the Union as exclusive representative of the mine 
supervisors, even at the risk of a great impairment of 
the safety of the plaintiff’s mines. 

Such an inquiry could have had only one outcome 
for, as has been shown, the War Labor Disputes Act, 
and the Executive Order and the Regulations, interpret¬ 
ing and applying it in this particular case, all reflect 
clearly the intention of Congress to avoid any impair¬ 
ment of the safety of properties under seizure or of the 
laborers or others employed in such properties, and the 
absence of any intention to abrogate the procedures 
provided by the National Labor Relations Act for the 
protection of employers and of the general public. 

It may be observed finally, that in such a case as 
this, the reviewing Court must judge the extent and 
the limits of Admiral Moreell’s powers by reference to 
those conditions which exist today and which are made 
known to the Court by the parties to the case. This 
also is made clear by the decisions. 

In Chastleton Corp. v. Sinclair, 264 U.S. 541; 68 L. 
Ed. 840 (1923), the owner of a large apartment house 
brought suit to enjoin enforcement of an order made by 
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the Rent Commission of the District of Columbia. The 
Commission claimed authority to make the order under 
a War Emergency Rent Control Law, adopted in 1919, 
about three years before the suit was commenced, and 
reenacted from time to time thereafter. Plaintiff con¬ 
tended that the war emergency which had justified fed¬ 
eral control of rents was at an end. The defendants 
relied upon the findings of Congress that the emergency 
still existed. The Supreme Court held that, in such a 
case, a federal Court must determine for itself, and in 
the light of the facts existing at the date of its decree, 
whether the interference with private property under 
the war power is or is not justified. The reason is that, 
as the Court said (Holmes, J.): 

“* * * A law depending upon the existence! of 
an emergency or other certain state of facts to iip- 
hold it may cease to operate if the emergency ceases 
or the facts change, even though valid when passed.” 


2. Appellant had no other adequate 
remedy, administrative or otherwise. 

In the Court below, the defendants contended fur¬ 
ther that the Courts should refuse jurisdiction of tlhis 
case on the ground that appellant has a remedy against 
the threatened injury, in proceedings under the National 
Labor Relations Act. This contention also is without 
merit; but it may require examination. 

In considering the contention, it must be assumed, 
to avoid begging the question, that the Union has no 
legal right to act as “exclusive representative” of the 
mine supervisors; that Admiral Moreell has no power 
to grant the Union a status denied it by law; and that 
the recognition he threatens to accord it will injure the 
appellant at once, by creating at once a physically dan¬ 
gerous condition in coal mines which still belong to it. 
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It must be taken for granted also (and it is true) that 
unless the Courts shall disapprove his plan, Admiral 
Moreell will shortly command the managerial officers of 
the appellant, who remain in their places in the mines 
and mine offices, to treat the Union as the “exclusive rep¬ 
resentative” of the mine supervisors; and that any 
responsible officer or agent who fails to comply with 
his commands will risk the criminal penalty—imprison¬ 
ment for three years and a fine not exceeding $50,000— 
prescribed by the Statute (Sec. 9, Selective Training and 
Service Act, Supplement, 33b, infra). And, finally, it 
must be observed that the appellant has no legal stand¬ 
ing to commence any proceeding before the National 
Labor Relations Board. Instead, as the Board has de¬ 
clared (App. 141 a), only the Union may take that step. 

Under such circumstances as these, the administra¬ 
tive “remedy” is not an adequate remedy, in the equi¬ 
table sense. The possibility that (if the Union chooses 
to begin and complete an unfair labor practice case 
before the National Labor Relations Board) appellant’s 
rights may ultimately be vindicated before the Board, 
or in a reviewing Court, does not diminis h the power 
of a Court of equity to protect those rights from an 
immediate and irreparable injury. 

In Federal Trade Commission v. Miller’s National 
Federation, 57 App. D.C. 360; 23 Fed (2d) 968 (1927), 
this Court considered the same defense in a comparable 
case, and after discussing numerous precedents, 22 re¬ 
jected it: 

“* * * a remedy is not exclusive merely be¬ 
cause it is statutory. It is well settled ‘that the 

22. Among them Walla Walla v. Water Co., 172 U. S. 1; 43 L. Ed. 
341 (1898); Ex Parte Young, 209 U. S. 123; 52 L. Ed. 714 (1908); 
Terrace v. Thompson, 263 U. S. 197; 68 L. Ed. 255 (1923); Stafford v. 
Wallace, 258 U. S. 495; 66 L. Ed. 735 (1922). 
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remedy at law, in order to exclude a concurrent 
remedy at equity, must be as complete, as practical, 
and as efficient to the ends of justice and its prompt 
administration, as the remedy in equity/” 

3. Defendants’ threat of a new strike is 
an impropriety which the Court must ignore in 
its decision of the case. 

At every stage of this case, the defendants have, in 
one way or another, held up before the Court the threat 
that, should the plaintiff be granted relief here the 
Union will call a new strike, to the great injury of the 
Country at large. This argument was made somewhat 
indirectly in the governmental defendants’ motion 
papers in the Court below (App. 81a); it was seem¬ 
ingly reflected in a preliminary opinion of that Court 
(App. 51 a); and—although it had theretofore avoided 
any expression on the subject, the Union advanced the 
threat at the hearing in this Court on August 5th. 

Like most such threats, this threat is probably hal¬ 
low and baseless. It must be assumed that the Union 
will, as all good citizens must, accept and abide by the 
judgments of the Courts; and particularly so where, 
as here, a strike would be a criminal act, under Section 
6 of the War Labor Disputes Act (Supplement, p. 37jb, 
infra ), whatever its purpose. 

But, whether the threat be hollow or substantial, lit 

l 

has no place in a legal argument in this or any other 
Court. If the Union’s contentions are sound in law, 
it can have no reason to make threats. If they ate 
not sound in law—if the Union seeks to obtain of the 
Courts, a judgment to which it is not entitled, by threajs 
which a smaller, or a weaker or a less ruthless Union 
could not or would not make, then its attitude is simply 
a rebellion against the rule of law, and not a subject for 
argument here. In the decision of this case, the rights 
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of the appellant and the powers of Admiral Moreell must 
be measured by the Constitution, the War Labor Dis¬ 
putes Act, the Executive Order and the Regulations: 
not by the capacity or inclination of the Union to com¬ 
mit criminal acts of aggression against the general 
public. And if the Union is unwilling to accept this rule 
of law, then the general public has the right and 
the means to protect itself. 

IV. Relief sought by appellant. 

1. The summary judgment should be re¬ 
versed and the case remanded for further pro¬ 
ceedings. 

It is submitted that Admiral MoreelTs plan to es¬ 
tablish the Unipn at once as “exclusive representative” 
is wholly wrong. It originated in his legally mistaken 
view that the Certification was a legally compulsive 
judgment of the Union’s right to act as exclusive repre¬ 
sentative of the mine supervisors. Without that founda¬ 
tion, the Union has no such right; Admiral Moreell has 
no power to recognize it or to demand its recognition; 
and—considering the financial injury which is threat¬ 
ened by recognition, and the lack of any efficient or 
adequate remedy—the appellant has a right to the pro¬ 
tection of this Court and the Court below. As a result, 
the summary judgment of the Court below should be 
reversed here, and the record remanded with directions 
to proceed by requiring Answers of the defendants, and 
hearing and deciding the case according to law; or else 
—if it shall appear that there is no real issue of fact— 
to enter a decree declaring the rights of the appellant. 
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2. The District Court should be instructed 
to grant appellant injunctive relief pendente 
lite. 

Beyond any question, a declaratory judgment of the 
Court below would be respected and observed by Admiral 
Moreell; and therefore no permanent injunction should 
be required in this case. But, if the case be remanded, 
and further proceedings of any protracted nature are 
required in the Court below, it should be instructed] to 
grant such injunctive relief as may be necessary to pre¬ 
vent the recognition of the Union as the exclusive repre¬ 
sentative until its right to that status shall have been 
lawfully tested, in the manner to which appellant is 
entitled under the National Labor Relations Act. 

Respectfully submitted, 

John J. Wilson, 

John C. Gall, 

Washington, D. C. 

H. Parker Sharp, 

John C. Bane, Jr., 

Reed, Smith, Shaw & McClay, ! 
Pittsburgh, Pa. 

Attorneys for Appellant. 





UNITED STATES 

DEPARTMENT OF THE INTERIOR 

COAL MINES ADMINISTRATION 
WASHINGTON 

Revised Regulations for the Operation of Coal Mines 
Under Government Control 

(11 Federal Register, 7567, etc.). 

“Regulations for the Operation of Coal Mines Under 
Government Control,” issued by the Secretary of the 
Interior on May 19,1943, as amended July 29, August 13, 
and December 23, 1943 (8 F.R. 6655, 10712, 11344; 
17339), with the exceptions specified in Section 50 
hereof, are hereby amended and revised, as follows: 

L GENERAL j 

801.1. Authority for Regulations 

These regulations are issued under the authority of 
Executive Order No. 9728, dated May 21,1946 (11 F. R. 
5593), authorizing and directing the Secretary of the 
Interior 

‘to take possession of any and all such mines, 2 nd, 
to the extent that he may deem necessary, of any 
real or personal property, franchises, rights, facili¬ 
ties, funds and other assets used in connection with 
the operation of such mines; to operate or to 
arrange for the operation of such mines in such 
manner as he may deem necessary in the interest 
of the war effort; and to do all things necessary for, 
or incidents! to, the production, sale, and distribu¬ 
tion of the coal produced, prepared, or handled by 
the said mines.” 


*<* 




2 b Revised Regulations for Operation of Mines. 

801.2. Scope of Regulations 

These regulations shall govern the operation of all 
coal mines placed under Government possession and con¬ 
trol pursuant to Executive Order No. 9728, including any 
and all real and personal property, franchises, rights, 
facilities, funds and other assets used in connection with 
the operation of such mines and the distribution and sale 
of their products, for operation by the United States. 

801.3. Effect of Regulations 

These regulations shall supersede all prior orders or 
instructions governing the operation of such coal mines 
to the extent that such orders or instructions are incon¬ 
sistent with these regulations. (See Section 50 infra 
as to superseding regulations heretofore in effect). 

801.4. Purpose of Operation 

The primary object of Government intervention in 
the operation of the said properties is the maintenance 
of full production in the interest of the war effort, the 
continued operation of the national economy during the 
transition from war to peace, and the preservation of 
the national economic structure in the present emer¬ 
gency. All duties and authorities set forth in these 
regulations are to be construed in the light of this pur¬ 
pose, and if any regulation interferes with the accom¬ 
plishment of this purpose, prompt application must be 
made to the Coal Mines Administration to secure the 
waiver or modification of such regulation. 

801.5. Plan and Policy of Operation 

Control of the operations of the coal mines will be 
exercised by the Government to the extent necessary to 
maintain maximum production. Wherever the coopera¬ 
tion of the company and its personnel can be secured, the 
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existing organization of the mining company, will be 
utilized, and the company will continue operation in the 
regular course of business as a going enterprise, con¬ 
forming with such directions as the Government may 
issue. Where the prompt and effective cooperation of 
a company cannot be secured, appropriate action will be 
taken under Sections 30 and 31 of these regulations^ or 
otherwise. 

All properties in the possession of the Government 
shall be operated in a manner consistent with the fact 
that title to the properties remains in the owners thereof 
and that the Government, having temporarily taken pos¬ 
session or custody, will assert only such rights as are 
necessary to accomplish the national purpose of con¬ 
tinued and maximum production. 

801.6. Definitions 

As used herein, 

The term “coal mines” means the coal mines of 
which possession was taken by the orders of the Secre¬ 
tary of the Interior of May 21,1946, and orders supple¬ 
mentary and amendatory thereto, and any and all peal 
and personal property, franchises, rights, facilities, 
funds, and other assets used in connection with the oper¬ 
ation of such mines and the distribution and sale of their 
products. 

The term “company” or “mining company” means 
the corporation, partnership, association, or individual 
in possession and control of coal mines immediately 
prior to the taking of possession of such coal mines by 
the Secretary of the Interior. 
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H. ORGANIZATION FOR OPERATION 

r 

801.10 Supervision ayid Direction 

The power, authority, and discretion of the Secre¬ 
tary of the Interior with respect to the operation of the 
coal mines may, under the authority of Order No. 2199 
of the Secretary of the Interior, dated May 21, 1946 
(11 F. R. 5604), be exercised by the Coal Mines Ad¬ 
ministrator and by the Deputy Coal Mines Adminis¬ 
trator (both hereinafter referred to as the Administra¬ 
tor) , to the same extent and with the same effect as such 
power, authority, and discretion may be exercised by 
the Secretary of the Interior. The power, authority, 
and discretion of the Administrator may be exercised 
through such personnel of the Coal Mines Administra¬ 
tion of the Department of the Interior and in such 
manner as the Administrator may determine. 

801.11 Designation of Area Officer-in^Charge 

Within each of the regions designated in Appendix 

A attached hereto, officers designated by the Deputy 
Administrator shall serve as Area Officers-in-Charge. 

801.12. Duties of Area Officer-in-Charge 

Each Area Officer-in-Charge is authorized, subject 
to the orders of the Administrator, to exercise full 
powers of supervision and direction over the operation 
of all coal mines in the possession of the Government 
within his territorial jurisdiction during the period of 
Government control of the said mines. He shall have 
authority to issue specific directions as to the production 
of coal by the mines subject to his supervision, and as 
to all operating and financial arrangements for such 
mines. He shall also have authority to advise, and to 
issue directions, with respect to the construction of ap- 
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plicable orders and regulations. All directions and 
orders shall be in writing and a copy shall forthwith 
be mailed to the Deputy Administrator. 

801.13. Designation of Advisory Councils 

The Chairman and the Labor Representative of 
each Bituminous Coal District Board in the territory 
covered by each of the several Area offices of the Coal 
Mines Administration shall constitute an Area Advisory 
Council The members of the Area Advisory Councils 
shall serve without compensation and will be expected 
to be on duty in the offices of the Area Officer-in-Cha^ge 
at such times and for such periods as may prove neces¬ 
sary. Where there are two or more chairmen of District 
Boards or two or more labor representatives on any 
Area Advisory Council either or both groups may desig¬ 
nate one man to serve in the absence of the others of 
such group. 

801.14. Duties of Advisory Councils 

Each Area Advisory Council shall serve as advisor 
to the Area Officer-in-Charge within the area of its jur¬ 
isdiction and to the Administrator, transmitting to jhe 
said Area Officer-in-Charge all complaints and sugges¬ 
tions with reference to the operation of mines under 
Government control within the area of its jurisdiction, 
together with its recommendations respecting such com¬ 
plaints and suggestions and the reports of any inves¬ 
tigations conducted with regard to the same. The mem¬ 
bers of each Area Advisory Council shall be freely con¬ 
sulted by the Area Officers-in-Charge. Any member of 
the Area Advisory Council shall be free to make specific 
or general suggestion or complaint to the Administrator 
who will give it his prompt and careful consideration. 



6 b Revised Regulations for Operation of Mines . 

801.15. Designation of Operating Managers 

The operation of the coal mines of a mining com¬ 
pany will ordinarily be entrusted to an officer of the com¬ 
pany f ormerly in charge of operations who is authorized 
to act for the said company and who will, under appoint¬ 
ment by the Administrator, during the period of 
Government control, act as Operating Manager for the 
United States, while continuing to serve as an officer and 
employee of the mining company. At the request of the 
said company, such person may be removed from the 
position of Operating Manager for the United States, and 
an officer or employee of the company nominated by the 
company may be appointed by the Administrator. 

Where the prompt and effective cooperation of the 
mining company in the operation of the coal mines under 
Government control cannot be secured, a person other 
than an officer or employee of the company may be desig¬ 
nated as the Operating Manager for the United States 
by the Administrator. 

Where a company is in receivership or trusteeship, 
the receiver or trustee will ordinarily be designated 
Operating Manager for the United States. 

801.16. Status of Operating Managers 

Any officer or employee of a mining company who, 
with the permission of, or without objection from the 
said company, accepts a designation as Operating Man¬ 
ager for the United States of the coal mines of said 
company shall, together with all other officers and em¬ 
ployees, serve in full recognition of his responsibilities to 
the Government and subject to all orders and regulations 
of the Administrator, but he and all other officers and 
employees shall serve as agents and employees of the 
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company with respect to all actions which they would 
have been empowered to take on behalf of the company 
in the absence of Government control of its property. 

The Operating Manager shall continue to be subject 
to all restrictions and limitations imposed by the com¬ 
pany upon his exercise of his authority. In respect of 
any action to which or in which the company requires 
its special consent or concurrence, the Operating Man¬ 
ager shall obtain such consent or concurrence before he 
takes such action. If consent is denied, the Operating 
Manager shall so report to the Area Officer-in-Charge, 
stating the circumstances of the denial. The Area 
Officer-in-Charge shall transmit the report to the Ad¬ 
ministrator, and the Operating Manager may proceed to 
take the action in question only upon direction of the 
Administrator. 

Designation of any person as Operating Manager 
for the United States shall not be deemed to constitute 
him as officer or employee of the United States within 
the meaning of Federal statutes governing personnel. 

The appointment of any Operating Manager shall 
terminate at the discretion of the Administrator upon 
notice to the Operating Manager. 

801.17. Duties of Operating Managers j 

Operating Managers shall perform for their com¬ 
panies ordinary duties of management in accordance 
with established policies and practices, so far as con¬ 
sistent with these regulations and the instruction^ and 
orders of the Administrator and Area Officer-in-Charge, 
and shall in addition perform all special duties placed on 
them as Operating Managers of the United States by 
these regulations, by their appointment instructions, so 
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far as consistent with these regulations, and by such 
orders as the Administrator or the Area Officer-in- 
Charge may issue. 

An Operating Manager is authorized to take all 
necessary action in the manner in which and through 
the officials by which it has been customarily accom¬ 
plished and may, as should be necessary and convenient, 
take action either under his customary title and desig¬ 
nation or as “Operating Manager for the United States, 
(name of company),” as hereinabove and hereinafter 
specified. No Operating Manager for the United States 
of any mining company is authorized or shall be re¬ 
garded as having authority, express or implied, to bind 
or impose any liability on the United States or any of 
its officials or agents in the absence of a specific direction 
or order by the Administrator to that effect. Nor shall 
any operations of any mine property in the possession 
and control of the Government, or the proceeds, earnings 
or liabilities of such mine property in any event be, or 
be regarded as being, for the account or at the risk or 
expense of the Government except as a specific written 
direction or order to that effect shall have been given 
by the Administrator. 

HI. OPERATION OF MINES 

# 

801.20. Statement of Property Taken 

The Operating Manager of each mine shall promptly 
submit to the Area Officer-in-Charge of the Area in which 
the mine is located a statement specifically enumerating 
and defining the properties under his management, in 
accordance with a form to be furnished by the Admin¬ 
istrator. Such statement shall be promptly submitted 
by the Area Officer-in-Charge to the Administrator with 
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recommendations as to any corrections that may appear 
proper and shall be subject to such correction as the Ad¬ 
ministrator, or any other official specifically designated 
for the purpose by the Administrator, shall from thne 
to time find to be necessary. A copy of such revised 
statement shall be returned to each Area Officerjin- 
Charge to serve as a guide to him and any successor 
Operating Manager in the performance of their 
functions. 

801.21. Accounts and Records 

The Operating Manager shall set up and keep the 
books and records of the company in a manner such that 
the period of Government operation will be separate^ or 
may be readily separated, from the operation of the 
company previously operating the mines as a private 
enterprise. The same set of books may be used so long 
as items of payments, receipts, and all other transac¬ 
tions engaged in on and after May 22, 1946, may be 
easily separated from items concerning transactions 
engaged in before that date. 

The Operating Manager shall render such account¬ 
ing as the Administrator may, from time to time, pre¬ 
scribe. 

801.22 Financial and Commercial Transactions 

Ordinary financial and commercial transactions 
shall be carried on so far as possible, in accordance with 
the customary procedures and policies of the mining 
company. The Operating Managers shall enter into such 
financial transactions, either by way of receipt or ex¬ 
penditure, as are necessary to continue the enterprise, 
utilizing any funds or properties due or belonging to the 
mining company, and shall draw upon the funds and ac- 
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counts of the company, utilizing customary sources of 
credits or funds, and make all necessary disbursements. 

The Operating Managers shall, if the need arises, 
inform all third persons with whom they enter into such 
transactions that such transactions are being carried on, 
under the authority of the Government and the company, 
in accordance with customary procedures and policies, 
that the company remains subject to the usual methods 
of enforcement of its obligations, and that the Govern¬ 
ment expects that the acts and agreements of the com¬ 
pany will be accorded the same consideration and effect 
as in the absence of Government control. 

801.23. Employment 

(a) Working conditions. 

In accordance with Executive Order No. 9728 and 
Section 4 of the War Labor Disputes Act terms and con¬ 
ditions of employment which were in effect at the time 
possession of the mines was taken shall be maintained 
except as such terms and conditions of employment may 
be changed by order or direction of the Administrator, 
subject to the provisions of Section 5 of the War Labor 
Disputes Act, where appropriate. 

(b) Collective bargaining. 

In accordance with the terms of Executive Order 
No. 9728, the customary machinery for the adjustment 
of workers’ grievances shall be maintained in all mines 
and the right of the workers shall be recognized to con¬ 
tinue their membership in any labor organization, to 
bargain collectively through representatives of their 
own choosing, and to engage in collective activities for 
the purpose of collective bargaining or other mutual aid 
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or protection, provided that such concerted activities do 
not interfere with the operation of the mine. 


(c) Employment benefits. 

All benefits enjoyed by employees of the mine under 
private control, including State and Federal social insur¬ 
ance payments and benefits, workmen’s compensation 
coverage, and group insurance, and all arrangements 
governing the payment of wages, including war ibond 
purchase plans and the check-off of union dues, shall be 
continued. 


(d) Personnel. 

Operating Managers shall use the customary per¬ 
sonnel so far as practicable and take all steps to entour¬ 
age miners to work under present wages and woijking 
conditions with the understanding that any eventual 
wage adjustments will be made retroactive, but they 
shall in no event use force; if any actual need has de¬ 
veloped for maintenance of order by use of the military 
forces, they shall communicate with the appropriate 
Area Officer-in-Charge for transmission of said request 
to the proper officials. 

All personnel of the mines, both officers and | em¬ 
ployees, shall be considered as called upon by Executive 
Order No. 9728, to serve the Government of the United 
States, but nothing in these regulations shall be icon- 
strued as recognizing such personnel as officers j and 
employees of the Federal Government within the mean¬ 
ing of the statutes relating to Federal employment. 


801.24. Application of Federal and State Load 

The mining companies, their personnel and their 
property are deemed to remain subject during the period 
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of Government control to all Federal and State Laws 
and to actions, orders, and proceedings of all Federal 
and State courts and administrative agencies. The com¬ 
panies are expected to meet all Federal, State, and local 
taxes, contributions, and assessments in the customary 
manner. 

The mining companies are deemed to remain subject 
to suit as heretofore. However, no Operating Manager 
or Area Officers-in Charge is authorized to bring suit, 
accept service, or enter into any legal proceeding, on be¬ 
half of the United States without specific direction from 
the Administrator. Information as to the pendency, 
necessity, or probability of any legal proceeding which 
casts in question any right of the United States should 
be promptly transmitted by the Operating Manager to 
the Area Officer-in-Charge and by the latter officer to the 
Administrator, with appropriate recommendations con¬ 
cerning the assignment of legal counsel if such assign¬ 
ment is indicated* 

The possessory interest of the United States in the 
properties of the companies is deemed to be protected 
by the criminal laws protecting United States property. 

801.25. Interim Procedure for Confirmation of 

Financial Responsibility by Mining Company. 

(a) Execution and Delivery of Instrument of Agree¬ 
ment and Certification. 

Any mining company, by a duly authorized officer or 
agent, may execute and deliver to the Administrator an 
Instrument of Agreement and Certification (in the form 
to be prescribed by the Administrator) confirming (as 
hereinafter provided) the sole financial responsibility of 
the mining company for its operations. Such mining 
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company may, however, hereinafter set forth, reserve 
to itself the right to assert claims for liability against 
the Government with respect to damage allegedly re¬ 
sulting from any specific direction or order of the 
Administrator. The Operating Manager for the coal 
mines of any mining company for which such instru¬ 
ment of Agreement and Certification is in effect shall not 
be subject to the requirements as to financial transac¬ 
tions and current accounting set forth in Section!26. 
The Instrument of Agreement and Certification may be 
terminated by the mining company at any time upon ten 
days’ written notice, as hereinafter provided. 

By said Instrument of Agreement and Certification 
(subject to reservation of rights to assert claims ifor 
damage allegedly resulting from any specific directions 
or orders as provided in paragraph (c) of this section) 
the mining company shall 

i. agree and confirm as its understanding that the 
operations of the coal mines of the mining com¬ 
pany, and all acts and omissions of the (Der¬ 
ating Manager, from the date of the begin¬ 
ning of Government possession and control to 
the effective date of termination of the Instru¬ 
ment, have been and will continue to be for the 
financial account of the mining company and 
not for the account of the United States; and 

ii. adopt and ratify all acts and omissions of the 
Operating Manager in the operation of the coal 
mines of the mining company during such 
period, and agree that the Government and jits 
officials shall not be subject to any claims jby 
the mining company or others by reason of the 
possession and control of the coal mines of the 
mining company during such period; and 
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iii. certify that during such period the mining com¬ 
pany will not make any disposition of its funds 
or incur any indebtedness which will impair 
the working capital of the company so as 
thereby to jeopardize maintenance of the maxi¬ 
mum possible production of coal at its coal 
mines. 

(b) Effect of Such Instrument. 

Subject to the reservation of rights as provided in 
paragraph (c) of this section, the execution and deliv¬ 
ery of such an Instrument of Agreement and Certifica¬ 
tion to the Administrator shall be deemed to constitute 
a waiver by the Government of all rights which it may 
have to an accounting with respect to all operations from 
the beginning of the period of Government possession 
and control to the effective date of termination of such 
Instrument, and a discharge of the Operating Manager 
from any liability to the Government with respect to all 
actions taken by him as such during that period. 

(c) Reservation of Right to Assert Against the 
Government Claims for Damage Alleged to 
Result from Specific Directions or Orders. 

A mining company which has executed and deliv¬ 
ered such an Instrument of Agreement and Certification 
may, nevertheless, reserve to itself the right to assert 
a claim for damage alleged to have been suffered, or 
threatened to be suffered, by it as the direct result of 
a specific direction or order of the Administrator, as 
hereinafter provided: 

(1) As to any specific direction or order which has 
been issued prior to the date of the execution 
of its Instrument of Agreement and Certifica- 
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tion, such reservation of right may be made 
by the mining company’s transmitting to the 
Administrator, together with its executed 
Instrument of Agreement and Certification, a 
writing, signed by a duly authorized officer or 
agent, which shall: 

i. Specify the particular direction or order 
of the Administrator which the mining com¬ 
pany asserts directly resulted in damage to 
the mining company. 

ii. Specify the particular action taken pur¬ 
suant to such direction or order, which 
action would not have been taken except for 
such direction or order and which action, it 
is claimed, resulted in damage to the mining 
company, and 

iii. Specify the nature of the damage as¬ 
serted to have been so caused and the amount 
thereof. 

Upon such transmission to the Administrator 
of such written specifications, the mining com¬ 
pany shall be deemed to have reserved! all 
rights to assert a claim for damage alleged to 
have been suffered or threatened during the 
period of Government possession and control 
as the direct result of compliance with the 
specified direction or order, and the Govern¬ 
ment shall be deemed to have reserved all 
rights to assert by way of offset against any 
such claim of liability the benefits resulting 
to the mining company from Government pos¬ 
session and control, and to assert any other 
defense against such claim. 
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Failure by the mining company to transmit to 
the Administrator such a writing, together 
with its executed Instrument of Agreement and 
Certification (unless upon request the Admin¬ 
istrator shall extend the time for the transmis¬ 
sion of the writing for good cause shown) 
shall be deemed to constitute acquiescence by 
the mining company that the consequences of 
all specific directions and orders issued by the 
Administrator prior to the date of the execu¬ 
tion of its Instrument of Agreement and Cer¬ 
tification shall be covered by clauses i and ii of 
the Instrument of Agreement and Certification. 

(2) As to any specific direction or order which may 
be issued subsequent to the date of the execu¬ 
tion of its Instrument of Agreement and Cer¬ 
tification, such reservation of right may be 
made by the mining company’s filing a timely 
protest with the Administrator, as follows: 

If, upon the issuance by the Administrator of 
a specific direction or order to an Operating 
Manager for the coal mines of a mining com¬ 
pany, the mining company desires to reserve 
the right to assert a claim for damage alleged 
to be threatened or to be suffered by it as the 
direct result of compliance with such specific 
direction or order, then the mining company 
shall protest such direction or order to the 
Administrator (as hereinafter provided), and 
in such written protest shall 

i. Specify the particular direction or order 
of the Administrator which the mining com¬ 
pany asserts will directly result in damage 
to the mining company if complied with, 
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ii. Specify the action which, it is asserted, 
is required by such direction or order to be 
taken, which action would not be taken ex- 

I 

cept for such direction or order, and which 
action, it is claimed, will result in damage to 
the mining company, 

iii. Specify the nature of the damage which 
the mining company asserts will be suffered 
by it as the result of compliance with such di¬ 
rection or order, and an estimate of the 
amount of such asserted threatened damage, 
and 

iv. Protest the specified direction or order. 
Such protest shall be dispatched as afore¬ 
said to the Administrator, Department of the 
Interior, Washington, D. C., by registered 
mail or telegram within five days of the re¬ 
ceipt by the Operating Manager of the di¬ 
rection or order protested. 

Upon the dispatch of such a protest as above 
provided, the effectiveness of the direction 
or order, as it applies to the Operating Man¬ 
ager for the coal mines of the protesting 
mining company, shall be suspended pending 
further directions of the Administrator! If 
thereafter the Administrator, in writing, 
confirms the effectiveness of the protested 
direction or order as it applies to such Oper¬ 
ating Manager, such Operating Manager 
shall forthwith carry into effect the pro¬ 
tested direction or order, with any modifi¬ 
cations made by the Administrator id his 
confirmation thereof. 
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Thereupon the mining company shall be 
deemed to have reserved all rights to assert 
a claim for damage alleged to have been 
suffered by it during the remainder of the 
period of Government possession and control 
as the direct result of compliance with such 
protested direction or order, and the Gov¬ 
ernment shall be deemed to have reserved 
all rights to assert by way of offset against 
any such claim of liability the benefits re¬ 
sulting to the mining company from Govern¬ 
ment possession and control, and to assert 
any other defense against such claim. 

In all other respects the provisions of the 
Instrument of Agreement and Certification 
shall continue in full force and effect and the 
Operating Manager for the coal mines of the 
protesting mining company shall continue 
not to be subject to the requirements as to 
financial transactions and current account¬ 
ings set forth in Section 26. The Operating 
Manager, however, shall furnish to the Ad¬ 
ministrator, on his request, such pertinent 
information and data relating to the effect 
of compliance with the protested specific 
direction or order as the Administrator may 
request. 

Failure by the mining company to file such a 
protest within the five days mentioned (un¬ 
less upon request the Administrator shall 
extend the time for the filing of the protest 
for good cause shown) shall be deemed to 
constitute acquiescence by the mining com- 
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pany that the consequences of the said Spe¬ 
cific direction or order shall be covered! by 
clauses i. and ii. of the Instrument of Agree¬ 
ment and Certification. 

In the event that the Administrator shall ex- 
pressly require that a specific direction or 
order issued by him shall be complied with 
prior to the lapse of the five-day interval for 
transmitting a protest as above provided, 
then the Operating Manager shall comply 
forthwith with said specific direction or oifder 
and the mining company may effect a reserva¬ 
tion of right by transmitting, within ten days 
following the issuance of such express re¬ 
quirement, a writing in accordance with the 


specifications contained in sub-paragraph 
above. 


(1) 


(d) Termination of Effectiveness of Instrument of 
Agreement and Certification. 

Any mining company having executed an Instru¬ 
ment of Agreement and Certification, as above provided, 
may terminate the effectiveness therof as to all future 
acts performed by, or omissions of, the Operating Man¬ 
ager in the operation of the properties of the mining 
company, by transmitting written notice of such jter- 
mination by telegram or registered mail, to the Admin¬ 
istrator, Department of the Interior, Washington, D. C., 
such termination to become effective ten days after the 
receipt of such notice by the Administrator. 

In the event of such termination, the Administrator 
may assume that the mining company claims or reserves 


the right to claim that all operations from that date 


for- 
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ward during the remainder of the period of Government 
possession and control of the mining property are for 
the account of the Government and accordingly that the 
Operating Manager for the United States and the mining 
company are accountable to the Government for their 
custodianship and disposition of proceeds from opera¬ 
tions accrued during the balance of such period of Gov¬ 
ernment possession and control. 

Upon and after the effective date of termination of 
the Instrument of Agreement and Certification, as herein 
provided, the Operating Manager for the coal mines of 
the mining company terminating such Instrument shall 
be subject to the requirements as to financial transac¬ 
tions and current accountings set forth in Section 26. 

(e) Non-acquiescence in Claim of Inability, and 
Non-waiver of Right to Claim Liability Except 
as Specifically Waived. 

None of the provisions of this section or of Section 
26, and no action that shall be taken pursuant to any of 
them, shall be deemed to constitute acquiescence by the 
Administrator in any claim that operations during the 
period of Government possession and control are for the 
financial account of the Government, or acquiescence in 
any other claim that the Government or any of its offi¬ 
cials are subject to any liability to the mining company 
or any other person or persons with respect to any such 
action, or otherwise. None of the provisions of this sec¬ 
tion or of Section 26, nor any action taken pursuant to 
any of them, shall be deemed to constitute a waiver by 
the mining company of any right which it may have to 
assert a claim against the United States except as spe¬ 
cifically waived by the execution and delivery of an 
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Instrument of Agreement and Certification (subject to 
reservation of right to assert claims for damage alleged 
to result from specific directions or orders, as herein¬ 
above provided). 

(f) Inapplicability of Certain Provisions of Section 
1$ to Mining Companies Executing an Instru¬ 
ment of Agreement and Certification Remaining 
Effective at Termination of Government pos¬ 
session and Control. 

Where an Instrument of Agreement and Certifica¬ 
tion has been executed and delivered by a mining com¬ 
pany and remains in effect on the date Government 
possession and control of its properties is terminated] by 
the Administrator pursuant to Section 40 of these Reg¬ 
ulations, the company will be deemed to have satisfac¬ 
torily complied with the requirements of that section 
for the execution and delivery of Instrument No. 1 or 
Instrument No. 2 therein described, as the case may!be, 
and, unless otherwise directed by the Administrator, fhe 
appointment of the Operating Manager for the mines of 
the company will be deemed to be terminated without 
further action by the Administrator. 

(g) Furnishing of Information and Compliance. 

Nothing in this section or in Section 26 shall be 

deemed' or construed to impair in any way the right of 
the Administrator from time to time to direct and 
quire the furnishing of information pertinent to 
operations of any mining company during the period of 
Government possession and control, having regard to the 
purposes of such possession and control as set forth in 
Section 4 of these regulations, or the right of the Ad¬ 
ministrator to enforce compliance with orders or direc- 




I 
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tions issued by him. Nor is anything in this section or 
in Section 26 to be deemed to limit in any way the right 
of the Administrator at any time to exercise his lawful 
authority to any degree or to any extent as circum¬ 
stances arise which, in his opinion, necessitate the 
exercise of such authority in order to effectuate the pur¬ 
poses of Government possession and control as set forth 
in Section 4 of these regulations. 

801.26. Requirements as to Financial Transactions and 
Current Accountings 

The Operating Manager for the coal mines of any 
mining company for which an Instrument of Agreement 
and Certification as provided in Section 25 is not in effect 
shall not make major disbursements of an extraordinary 
nature of dividend payments and shall not incur indebt¬ 
edness other than in the course of normal business 
unless: 

(1) at least ten days prior to the making of such 
disbursement or payment or the incurring of such 
indebtedness, the Operating Manager shall have filed 
with the Administrator a notice of intention to make 
such disbursement or payment or to incur such in¬ 
debtedness, specifying in detail the amount and na¬ 
ture of and the necessity for the proposed disburse¬ 
ment, payment, or indebtedness, and the effect there¬ 
of upon the preservation by the mining company of 
a working capital sufficient to enable it to maintain 
maximum possible production; and 

(2) the Administrator shall have advised the Oper¬ 
ating Manager that he has no objection thereto. 

The Administrator may at any time request or direct 
such Operating Manager to take whatever steps may be 


i 
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appropriate with respect to: full and periodic account¬ 
ings of the operation of the coal mines; inventories of all 
real and personal property, franchises, rights, facilities, 
funds and other assets used in connection with the oper¬ 
ation of the coal mines of the mining company and fhe 
distribution and sale of its products; the withdrawal of 
private management from further participation in the 
operation of the coal mines; and other pertinent matters. 
Upon the Administrator’s request or direction, such 
Operating Manager shall furnish to him such data and 
information as he may request or direct pertaining to 
the period of operation under Government possession 
and control and a fair evaluation of the results therebf; 
the data requested may include such information for 
current periods as is specified in Section 40 for the entire 
period of Government possession and control. The Ad¬ 
ministrator may require that financial statements be 
certified by an independent Certified Public Accountant. 
Accountants and other agents of the Government shall 
be given reasonable access to all books, papers and in- 
ventories of the mi n ing company. 

IV. ENFORCEMENT OF REGULATIONS ANlj 

ORDERS 


801.30 Enforcement Powers of Area Officers-in- 
Charge 

In any case where the prompt and effective coopera¬ 
tion of a minin g company cannot be secured, the Area 
Officer-in-Charge may issue appropriate instructions for 
the operation of the coal mines of such company and 
shall immediately report the circumstances and his in¬ 
structions to the Administrator. Pending receipt of 
directions from the Administrator, it shall be the duty 
of the Area Officer-in-Charge to deny access to the prem- 
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ises to persons not contributing to the operation of the 
enterprise, to prevent any interference with the coal 
mines or the operations under Government control, and 
to see that the production of coal is continued. 

801.31. Removal of Operating Managers 

Upon failure of an Operating Manager to comply 
with these regulations or the orders of the Administra¬ 
tor or the Area Officer-in-Charge or upon failure of a 
mining company to respect the action taken by its Oper¬ 
ating Manager who is an official of the company, the 
Area Officer-in-Charge shall report to the Administrator 
the desirability of the removal of the Operating Man¬ 
ager, with such recommendations for a substitute as he 
may wish to make. 

801.32 Use of Military Force 

Any request for the use of the armed forces of the 
United States to protect life or property in connection 
with the operation of any mine under the control of the 
United States shall be submitted by the Operating Man¬ 
ager in charge of the mine, or his representative, to 
the Area Officer-in-Charge, who shall promptly transmit 
it with his recommendation to the liaison officer des¬ 
ignated by the Secretary of War for the district in 
question and, in those cases where it is the first time 
such request has been made in the area, to the Admin¬ 
istrator, for decision as to whether a request for such 
protection shall be submitted to the Secretary of War 
pursuant to the provisions of Executive Order No. 9728. 
Area Officers-in-Charge are authorized, except in those 
cases where it is the first time such request has been 
made in the area, to request the use of armed forces 
from the United States Army through the liaison officer 
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assigned to the area. No Operating Manager shall have 
authority to make a request for military protection 
directly to any officer of the War Department or of [the 
United States Army. 

V. TERMINATION OF GOVERNMENT CONTROL 
801.40 Method of Termination 

Government possession and control of any property 
affected by these regulations will be terminated by the 
Administrator upon a determination by him that the re¬ 
quirements for the termination of such possession and 
control specified in the War Labor Disputes Act of June 
25,1943 have been fulfilled. 

Such termination shall be effected by a formal order 
of the Administrator or by specific notice to the Oper¬ 
ating Manager specifying the effective time of such 
termination and requiring the posting of a notice there¬ 
of on the property. Notice of such formal order shall 
be given to the Operating Manager. 

After the termination of Government possession 
and control, and for the purpose of ascertaining the 
existence and amount of any claims against the United 
States so that the administration of the provision^ of 
Executive Order No. 9728 may be concluded in an order¬ 
ly manner, the Administrator may require the subilais- 
sion by any mining company of information relating to 
operations during the period of Government possession 
and control as hereinafter provided. 

The Operating Manager for the United States of 
each mining company with respect to which the United 
States Government has taken possession and control 
shall advise the Administrator when, in his opinion, such 
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requirements for the termination of such possession and 
control have been fulfilled, specifying the date of de¬ 
clared restoration of productive efficiency, and furnish¬ 
ing to the Administrator the factual evidence supporting 
his opinion. 

Forthwith upon the termination of such possession 
and control by the Administrator, the mining company 
may elect to execute and deliver to the Administrator 
one of the two instruments described in paragraphs (1) 
and (2) below: 

Either: 

(1) The mining company, by a duly authorized 
officer or agent, not later than ten days subsequent 
to such termination, unless such period is extended 
by the Administrator for good cause shown, shall 
execute and deliver to the Administrator an instru¬ 
ment of ratification (in the form to be prescribed 
by the Administrator) by which the mining com¬ 
pany adopts and ratifies all acts performed by, and 
omissions of, the Operating Manager for the United 
States in the operation of the coal mines of the 
company during the period of Government control, 
and covenants and agrees that the Government of 
the United States and its officials shall not be sub¬ 
ject to any claims by the mining company or others 
by reason of the possession and control of the coal 
mines of the mining company. 

The execution and delivery to the Administra¬ 
tor of such an instrument (hereinafter called In¬ 
strument No. 1) shall be deemed to constitute a 
waiver by the Government of all rights which it 
may have to an accounting with respect to all oper¬ 
ations during the period of Government possession 





Or: 
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and control, and a discharge of the Operating Man¬ 
ager for the United States from any liability to the 
Government with respect to all actions taken by him 
as such, and, unless otherwise directed by the Ad¬ 
ministrator, the termination of the appointment! of 
the Operating Manager for the United States with¬ 
out further action by the Administrator. 

j 

(2) The mining company, by a duly authorised 
officer or agent, not later than ten days subsequent 
to such termination, unless such period is extended 
by the Administrator for good cause shown, shall 
execute and deliver to the Administrator an instru¬ 
ment which specifically reserves to the mining com¬ 
pany the right to assert a claim for damage alleged 
to have been suffered by it during the period of Gov¬ 
ernment possession and control as the direct result 
of a specific direction or order of the Administraior, 
or his duly authorized agent, but which in all other 
respects is the same as Instrument No. 1. 

Such instruments shall: 

(a) specify the particular direction or order of the 
Administrator which the mining company assorts 
directly resulted in damage to the mining company, 

(b) specify the particular action taken pursuant to 
such direction or order, which action would not have 
been taken except for such direction or order, £md 
which action, it is claimed, resulted in damage to 
the mining company, and 

(c) specify the nature of the damage asserted to 
have been so caused and the amount thereof. 

The execution and delivery to the Administrator of 
such an instrument (hereinafter called Instrument No. 
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2) f provided such instrument is in conformity with the 
above prescribed requirements, shall be deemed to con¬ 
stitute a waiver by the Government of all rights which 
it may have to an accounting with respect to all opera¬ 
tions during the period of Government possession and 
control, expressly reserving the right, however, to 
assert by way of offset to any such claimed liability, 
benefits resulting to the mining company from Govern¬ 
ment possession and control and any other defense 
against such asserted liability. The execution and deliv¬ 
ery to the Administrator of such an Instrument No. 2 
shall further be deemed to constitute a discharge of the 
Operating Manager for the United States from any lia¬ 
bility to the Government with respect to all actions 
taken by him as such and, unless otherwise directed by 
the Administrator, a termination of the appointment of 
such Operating Manager without further action by the 
Administrator. 

The mining company shall specify to the Admin¬ 
istrator such further detailed information with respect 
to items (a), (b) and (c), above, as shall be requested 
or directed by the Administrator. 

If, however, within ten days after the termination 
of possession and control by the Government, unless 
such period is extended by the Administrator for good 
cause shown, the mining company shall not execute and 
deliver to the Administrator either Instrument No. 1 
or Instrument No. 2, as above provided, then the Admin¬ 
istrator may assume that the mining company claims, 
or reserves the right to claim, that all operations dur¬ 
ing the period of Government possession and control of 
the property have been for the account of the Govern¬ 
ment, and accordingly that the Operating Manager for 
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the United States and the mining company are account¬ 
able to the Government for their custodianship and dis¬ 
position of proceeds from operations accruing during 
the period of Government possession and control. Pend¬ 
ing the completion of such an accounting, the appoint¬ 
ment of the Operating Manager for the United Stajtes 
shall continue in force for the purpose of such an ac¬ 
counting and appropriate determination with respect 
thereto. 

i 

Accordingly, in such an event the Operating Man¬ 
ager for the United States and the mining company shall 
forthwith cause to be prepared, and shall promptly bur¬ 
nish to the Administrator, the following: 

1. A detailed Comparative Balance Sheet as of the 
date of the termination of Government posses¬ 
sion and control and as of the date of the be¬ 
ginning of such period. 

2. A detailed Statement of Income and Profit and 
Loss for the period of Government possession 
and control. 


3. 

4. 

5. 


6 . 


A physical inventory to be taken at the close! of 
such period, for all items normally subject to 
inventory. 

A Cost and Tonnage Statement for the period 
in the form to be prescribed by the Adminis¬ 
trator. 

i 

A detailed analysis of all changes in Current 
Assets, Investments, Reserves, Fixed Assets 
and Deferred Charges accounts occurring 
during the period. 

A detailed statement of all charges to Bad 
Debts or against Reserves therefor. 
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7. An explanation of the basis of charges for De¬ 
preciation, Depletion and Amortization in the 
period. 

8. A detailed analysis of all changes in amounts 
due to or from affiliated companies. 

Statements required under items 1 and 2 are to be 
certified by an independent Certified Public Accountant 
unless otherwise directed by the Administrator on the 
application for good cause shown by the mining com¬ 
pany. Statements required under items 3 through 8 are 
to be certified by an authorized officer of the company. 

In addition to the foregoing, the Operating Manager 
for the United States and the company shall furnish to 
the Administrator such additional data and information 
as the Administrator shall request or direct pertaining 
to the period of operation under Government possession 
and control and a fair evaluation of the results thereof. 

For the purposes of checking any inventories, ac¬ 
countings or other information submitted under this 
Section 40, accountants and other agents of the Govern¬ 
ment shall be given reasonable access to all books, 
papers and inventories of the mining company pertinent 
thereto. 

The books and records of the mining company 
covering operations during the period of Government 
possession and control shall be maintained intact pend¬ 
ing the completion by accountants or other agents of 
the Government of such inspection thereof as may be 
deemed necessary by the Administrator. The books and 
records of the mining company pertaining to operations 
subsequent to the termination of Government possession 
and control, and pending such inspection, shall be main¬ 
tained in such fashion that the effect of such operations 
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upon the condition of the company as of the end of the 
period of Government possession and control will be 
readily ascertainable. 

None of the provisions of this Section 40, and no 
action that shall be taken pursuant to any of them, shall 
be deemed to constitute acquiescence by the Adminis- 
trator in any claim that operations during the period of 
Government possession and control were for the finan¬ 
cial account of the Government, or acquiescence in [any 
other claim that the Government is subject to any lia¬ 
bility to the mining company or any other person or 
persons with respect to any such action, or otherwise. 
None of the provisions of this section, nor any action 
taken pursuant to any of them shall be deemed to Con¬ 
stitute a waiver by the mining company of any right 
which it may have to assert a claim against the United 
States, except as waived by the execution and delivery 
of Instrument No. 1 or of Instrument No. 2. 


801.50. Regulations Superseded; Exceptions 

The provisions of these regulations supersede as of 
the effective date hereof the provisions of “Regulations 
for the Operation of Coal Mines under Government Con¬ 
trol”, issued by the Secretary of the Interior on May 19, 
1943, as amended July 29, August 13, and December [23, 
1943 ( 8 F. K. 6655, 10712, 11344, 17339), and made ap- 
plicable to the mines possession of which was taken pur¬ 
suant to Executive Order No. 9728 of 21 May 1946 Ex¬ 
cept that criminal liabilities of any person, and civil 
rights, duties, and liabilities of any person and of the 
United States of America, thereunder, shall not ibe 
affected. 

/s/ B. Moreell 

Coal Mines Administrate 
Effective Date: 12:01 A.M., July 8, 1946 
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Selective Training & Service Act. 

Act of September 16,19k0, c. 720; 5k Stat. 892; as 
amended June 25,19 kS, c. lkb; 57 Stat. 16k; 

50 App. U.S.C. 809. 

Section 9. The President is empowered, through 
the head of the War Department or the Navy Depart¬ 
ment of the Government, in addition to the present au¬ 
thorized methods of purchase or procurement, to place 
an order with any individual, firm, association, com¬ 
pany, corporation, or organized manufacturing industry 
for such product or material as may be required, and 
which is of the nature and kind usually produced or 
capable of being produced by such individual, firm, com¬ 
pany, association, corporation, or organized manufac¬ 
turing industry. 

Compliance with all such orders for products or 
material shall be obligatory on any individual, firm, as¬ 
sociation, company, corporation, or organized manufac¬ 
turing industry or the responsible head or heads thereof 
and shall take precedence over all other orders and 
contracts theretofore placed with such individual, firm, 
company, association, corporation, or organized manu¬ 
facturing industry, and any individual, firm, association, 
company, corporation, or organized manufacturing in¬ 
dustry or the responsible head or heads thereof owning 
or operating any plant equipped for the manufacture of 
arms or ammunition or parts of ammunition, or any 
necessary supplies or equipment for the Army or Navy, 
and any individual, firm, association, company, corpora¬ 
tion, or organized manufacturing industry or the 
responsible head or heads thereof owning or operating 
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any manufacturing plant, which, in the opinion of the 
Secretary of War or the Secretary of the Navy shall 
be capable of being readily transformed into a plant for 
the manufacture of arms or ammunition, or parts there¬ 
of, or other necessary supplies or equipment, who shall 
refuse to give to the United States such preference in 
the matter of the execution of orders, or who shall refuse 
to manufacture the kind, quantity, or quality of aims 
or ammunition, or the parts thereof, or any necessary 
supplies or equipment, as ordered by the Secretary of 
War or the Secretary of the Navy, or who shall refuse 
to furnish such arms, ammunition, or parts of ammuni¬ 
tion, or other supplies or equipment, at a reasonable 
price as determined by the Secretary of War or the Sec¬ 
retary of the Navy, as the case may be, then, and in 
either such case, the President, through the head of |the 
War or Navy Departments of the Government, in addi¬ 
tion to the present authorized methods of purchase or 
procurement, is hereby authorized to take immediate 
possession of any such plant or plants, and through the 
appropriate branch, bureau, or department of the Army 
or Navy to manufacture therein such product or ma¬ 
terial as may be required, and any individual, firm, 
company, association, or corporation, or organized man¬ 
ufacturing industry, or the responsible head or heads 
thereof, failing to comply with the provisions of this 
section shall be deemed guilty of a felony, and upon 
conviction shall be punished by imprisonment for not 
more than three years and a fine not exceeding $50,000. 

The compensation to be paid to any individual, firm, 
company, association, corporation, or organized manu¬ 
facturing industry for its products or material, or as 
rental for use of any manufacturing plant while used 


l 
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by the United States, shall be fair and just: Provided, 
That nothing herein shall be deemed to render inap¬ 
plicable existing State or Federal laws concerning the 
health, safety, security, and employment standards of 
the employees in such plant. 

The first and second provisos in section 8 (b) of the 
Act entitled “An Act to expedite national defense, and 
for other purposes”, approved June 28,1940 (Public Act 
Numbered 671, Seventy-sixth Congress), are hereby 
repealed. 

The power of the President under the foregoing 
provisions of this section to take immediate possession 
of any plant upon a failure to comply with any such 
provisions, and the authority granted by this section for 
the use and operation by the United States or in its in¬ 
terests of any plant of which possession is so taken, 
shall also apply as hereinafter provided to any plant, 
mine, or facility equipped for the manufacture, produc¬ 
tion, or mining of any articles or materials which may 
be required for the war effort or which may be useful 
in connection therewith. Such power and authority 
may be exercised by the President through such depart¬ 
ment or agency of the Government as he may designate, 
and may be exercised with respect to any such plant, 
mine, or facility whenever the President finds, after 
investigation, and proclaims that there is an interrup¬ 
tion of the operation of such plant, mine, or facility as 
a result of a strike or other labor disturbance, that the 
war effort will be unduly impeded or delayed by such in¬ 
terruption, and that the exercise of such power and au¬ 
thority is necessary to insure the operation of such 
plant, mine, or facility in the interest of the war effort: 
Provided, That whenever any such plant, mine, or facil- 
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ity has been or is hereafter so taken by reason of a 
strike, lock-out, threatened strike, threatened lock-out, 
work stoppage, or other cause, such plant, mine, or 
facility shall be returned to the owners thereof as soon 
as practicable, but in no event more than sixty days 
after the restoration of the productive efficiency thereof 
prevailing prior to the taking of possession thereof: 
Provided further, That possession of any plant, mine, or 
facility shall not be taken under authority of this sec¬ 
tion after the termination of hostilities in the present 
war, as proclaimed by the President, or after the ter¬ 
mination of the War Labor Disputes Act; and the Au¬ 
thority to operate any such plant, mine, or facility under 
the provisions of this section shall terminate at the end 
of six months after the termination of such hostilities 
as so proclaimed. 
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War Labor Disputes Act. 

Act of June 25,19\\S, c. lkk'> 57 Stat. 16Jf; 

50 App. U.S.C. 1501-1509. 

Section 4. Except as provided in section 5 hereof 
[section 1505 of this Appendix], in any case in which 
possession of any plant, mine, or facility has been or 
ghflJl be hereafter taken under the authority granted by 
section 9 of the Selective Training and Service Act of 
1940, as amended [section 309 of this Appendix], such 
plant, min e, or facility, while so possessed, shall be op¬ 
erated under the terms and conditions of employment 
which were in effect at the time possession of such plant, 
mine, or facility was so taken. 

Section 5. When possession of any plant, mine, or 
facility has been or shall be hereafter taken under au¬ 
thority of section 9 of the Selective Training and Service 
Act of 1940, as amended [section 309 of this Appendix], 
the Government agency operating such plant, mine, or 
facility, or a majority of the employees of such plant, 
mine, or facility or their representatives, may apply to 
the National War Labor Board for a change in wages 
or other terms or conditions of employment in such 
plant, mine, or facility. Upon receipt of any such ap¬ 
plication, and after such hearings and investigations as 
it deems necessary, such Board may order any changes 
in such wages, or other terms and conditions, which it 
deems to be fair and reasonable and not in conflict with 
any Act of Congress or any Executive order issued there¬ 
under. Any such order of the Board shall, upon ap¬ 
proval by the President, be complied with by the Govern¬ 
ment agency operating such plant, mine, or facility. 
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Section 6 . (a) Whenever any plant, mine, or 

facility is in the possession of the United States, it shall 
be unlawful for any person (1) to coerce, instigate, 
induce, conspire with, or encourage any person, to 
interfere, by lock-out, strike, slow-down, or other inter¬ 
ruption, with the operation of such plant, mine, or facil¬ 
ity, or (2) to aid any such lock-out, strike, slow-down, 
or other interruption interfering with the operation pf 
such plant, mine, or facility by giving direction or guid¬ 
ance in the conduct of such interruption, or by providing 
funds for the conduct or direction thereof or for tljie 
payment of strike, unemployment, or other benefits to 
those participating therein. No individual shall be 
deemed to have violated the provisions of this section by 
reason only of his having ceased work or having refused 
to continue to work or to accept employment. 

(b) Any person who willfully violates any provi¬ 
sion of this section shall be subject to a fine of not more 
than $5,000, or to imprisonment for not more than one 
year, or both. 
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National Labor Relations Act. 

Act of July 5,1985, c. 872; 1>9 Stat. U9; 29 USCA 

§§ 151-166. 

AN ACT 

To diminish the causes of labor disputes burdening or 
obstructing interstate and foreign commerce, to 
create a National Labor Relations Board, and for 
other purposes. 

******* 

RIGHTS OF EMPLOYEES 

Section 7. Employees shall have the right to self¬ 
organization, to form, join, or assist labor organizations, 
to bargain collectively through representatives of their 
own choosing, and to engage in concerted activities, for 
the purpose of collective bargaining or other mutual aid 
or protection 

Section 8. It shall be an unfair labor practice for 
an employer— 

(1) To interfere with, restrain, or coerce em¬ 
ployees in the exercise of the rights guaranteed in 
section 7. 

******* 

(3). By discrimination in regard to hire or tenure 
of employment or any term or condition of employment 
to encourage or discourage membership in any labor 
organization: Provided, That nothing in this Act, or 
in the National Industrial Recovery Act (U.S.C., Supp. 
VII, title 15, secs. 701-712), as amended from time to 
time, or in any code or agreement approved or prescribed 
thereunder, or in any other statute of the United States, 
shall preclude an employer from making an agreement 
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with a labor organization (not established, maintained, 
or assisted by any action defined in this Act as an unfair 
labor practice) to require as a condition of employment 
membership therein, if such labor organization is the 
representative of the employees as provided in section 9 

(a), in the appropriate collective bargaining unit cov¬ 
ered by such agreement when made. 

• * • • * * * 

(5) To refuse to bargain collectively with the Rep¬ 
resentatives of his employees, subject to the provisions 
of section 9 (a). 

REPRESENTATIVES AND ELECTIONS 

Section 9. (a) Representatives designated oR se¬ 

lected for the purposes of collective bargaining by the 
majority of the employees in a unit appropriate for such 
purposes, shall be the exclusive representatives of all 
the employees in such unit for the purposes of collective 
bargaining in respect to rates of pay, wages, hours of 
employment, or other conditions of employment: Pro¬ 
vided , That any individual employee or a group of em¬ 
ployees shall have the right at any time to present 
grievances to their employer. 

(b) The Board shall decide in each case whether, 
in order to insure to employees the full benefit of their 
right to self-organization and to collective bargaining, 
and otherwise to effectuate the policies of this Act,! the 
unit appropriate for the purposes of collective bargain¬ 
ing shall be the employer unit, craft unit, plant unit, or 
subdivision thereof. 

(c) Whenever a question affecting commerce arises 
concerning the representation of employees, the Board 
may investigate such controversy and certify to the 
parties, in writing, the name or names of the rebre- 
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sentatives that have been designated or selected. In 
any such investigation, the Board shall provide for an 
appropriate hearing upon due notice, either in conjunc¬ 
tion with a proceeding under section 10 or otherwise, 
and may take a secret ballot of employees, or utilize any 
other suitable method to ascertain such representatives. 

(d) Whenever an order of the Board made pursu¬ 
ant to section 10 (c) is based in whole or in part upon 
facts certified following an investigation pursuant to 
subsection (c) of this section, and there is a petition for 
the enforcement or review of such order, such certifica¬ 
tion and the record of such investigation shall be in¬ 
cluded in the transcript of the entire record required to 
be filed under subsections 10 (e) or 10 (f), and there¬ 
upon the decree of the court enforcing, modifying, or 
setting aside in whole or in parts the order of the Board 
shall be made and entered upon the pleadings, testimony, 
and proceedings set forth in such transcript. 

PREVENTION OF UNFAIR LABOR PRACTICE 

Section 10. (a) The Board is empowered, as here¬ 
inafter provided, to prevent any person from engaging 
in any unfair labor practice (listed in section 8) affect¬ 
ing commerce. This power shall be exclusive, and shall 
not be affected by any other means of adjustment or pre¬ 
vention that has been or may be established by agree¬ 
ment, code, law, or otherwise. 

(b) Whenever it is charged that any person has 
engaged in or is engaging in any such unfair labor prac¬ 
tice, the Board, or any agent or agency designated by 
the Board for such purposes, shall have power to issue 
and cause to be served upon such person a complaint 
stating the charges in that respect, and containing a 
notice of hearing before the Board or a member thereof, 
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or before a designated agent or agency, at a place therein 
fixed, not less than five days after the serving of said 
complaint. * * * 

(c) The testimony taken by such member, agent 
or agency or the Board shall be reduced to writing and 
filed with the Board. Thereafter, in its discretion, the 
Board upon notice may take further testimony or hear 
argument. If upon all the testimony taken the Board 
shall be of the opinion that any person named in the 
complaint has engaged in or is engaging in any such 
unfair labor practice, then the Board shall state jits 
findings of fact and shall issue and cause to be seryed 
on such person an order requiring such person to cerise 
and desist from such unfair labor practice, and to ts.ke 
such affirmative action, including reinstatement of em¬ 
ployee with or without back pay, as will effectuate 1;he 
policies of this chapter. * * * 

******* 

(e) The Board shall have power to petition a|ny 
circuit court of appeals of the United States (including 
the Courts of Appeals of the District of Columbia), or if 
all the circuit courts of appeals to which application may 
be made are in vacation, any district court of the United 
States (including the Supreme Court of the District of 
Columbia), within any circuit or district, respectively 
wherein the unfair labor practice in question occurred or 
wherein such person resides or transacts business, tor 
the enforcement of such order and for appropriate tem¬ 
porary relief or restraining order, and shall certify aind 
file in the court a transcript of the entire record in the 
proceeding, including the pleadings and testimony upon 
which such order was entered and the findings and 
order of the Board. Upon such filing, the court shall 
cause notice thereof to be served upon such person, 
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and thereupon shall have jurisdiction of the pro¬ 
ceeding and of the question determined therein, and 
shall have power to grant such temporary relief or 
restraining order as it deems just and proper, and to 
make and enter upon the pleadings, testimony, and pro¬ 
ceedings set forth in such transcript a decree enforcing, 
modifying, and enforcing as so modified, or setting aside 
in whole or in part the order of the Board. The juris¬ 
diction of the court shall be exclusive and its judgment 
and decree shall be final, except that the same shall be 
subject to review by the appropriate circuit court of 
appeals if application was made to the district court as 
hereinabove provided, and by the Supreme Court of the 
United States upon writ of certiorari or certification as 
provided in section 239 and 240 of the Judicial Code, as 
amended (U.S.C., title 28, secs. 346 and 347). 

(f) Any person aggrieved by a final order of the 
Board granting or denying in whole or in part the relief 
sought may obtain a review of such order in any circuit 
court of appeals of the United States in the circuit 
wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resides 
or transacts business, or in the Court of Appeals of the 
District of Columbia, by filing in such court a written 
petition praying that the order of the Board be modified 
or set aside. A copy of such petition shall be forthwith 
served upon the Board, and thereupon the aggrieved 
party shall file in the court a transcript of the entire 
record in the proceeding, certified by the Board, includ¬ 
ing the pleading and testimony upon which the order 
complained of was entered and the findings and order of 
the Board. Upon such filing, the court shall proceed in 
the same manner as in the case of an application by the 
Board under subsection (e), and shall have the same 
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exclusive jurisdiction to grant to the Board such tempo¬ 
rary relief or restraining order as it deems just mid 
proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified,! or 
setting aside in whole or in part the order of the Board; 
and the fi n di n gs of the Board as to the facts, if supported 
by evidence, shall in like manner be conclusive. 


Excerpts from Pennsylvania Coal Mining Statutes. 


Act of June 3,1943, P. L. 848; 52 Purdon’s Statutes 
(“Permanent Edition”) Sec. 11: 

Section 1: 

“Every mine foreman, assistant mine foreman 
or fire boss, under the provisions of the Bituminous 
mining laws or the Anthracite Mining Laws, shall 
represent the Commonwealth in the coal mine or 
colliery in which he is employed and be deemed to 
be an officer of the Commonwealth in enforcing the 
provisions of said Mining Laws and performing pis 
duties thereunder. He shall perform said duties 
during such times as the mine or colliery in which 
he is employed is in operation, and at such other 
times as in the judgment of the operator or ilie 
Secretary of Mines shall be necessary or desirable 
to make the mine or colliery safe for operations or 
to protect the health and safety of the employees 
of the operator or the safety of the mine or colliery 
properties.” 


Act of June 9, 1911, P. L. 756, as amended July{ 1, 
1937, P. L. 2486; 52 Purdon’s Statutes, Secs. 701-1393. 
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Article IV. 

Section 1 (52 Purdon’s Statutes, Sec. 871): 

“In order to secure efficient management and 
proper ventilation of the mines, to promote the 
health and safety of the persons employed therein, 
and to protect and preserve the property connected 
therewith, the operator or the superintendent shall 
employ a competent and practical mine foreman for 
every mine where five or more persons are em¬ 
ployed, who shall be under the supervision and con¬ 
trol of the operator or the superintendent. The 
mine foreman shall have full charge of all the in¬ 
side workings and the persons employed therein, 
subject, however, to the supervision and control of 
the operator or the superintendent, in order that all 
the provisions of this act so far as they relate to 
his duties shall be complied with, and the regula¬ 
tions prescribed for each class of workmen under 
his charge carried out in the strictest manner pos¬ 
sible. If the mine is generating explosive gas, in 
quantities sufficient to be detected by an approved 
safety lamp, the mine foreman must possess a first 
grade mine foreman’s certificate. If the mine is 
non-gaseous, the mine foreman must possess either 
a first grade mine foreman’s certificate or a second 
grade mine foreman’s certificate. 

“When the mine workings become so extensive 
that the mine foreman is unable personally to carry 
out the requirements of this act pertaining to his 
duties, he shall have the right to employ a sufficient 
number of competent persons to act as his assist¬ 
ants, who shall be under his instructions and the 
operator’s or the superitendent’s instructions in car¬ 
rying out the provisions of this act. * * * 
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"In case of the necessary temporary absence of 
the mine foreman, he may deputize his work, for the 
time being, to his assistant, who shall perform all 
the duties of the mine foreman. * * *” 

Section 10 (52 Purdon’s Statutes, Sec. 877): 

“The mine foreman shall give prompt attention 
to the removal of all dangers reported to him by 
his assistants, the fire boss, or by any other person 
working in the mine, and in case it is impracticable 
to remove the danger at once, he shall notify every 
person whose safety is menaced thereby to remain 
away from the portion where the dangerous condi¬ 
tions exist. He or his assistant shall once each week 
travel and examine all the air courses and roads 
and all the openings that give access to old work¬ 
ings or falls, and make a record of the condition of 
all places where danger has been found, with ink} in 
the book provided for that purpose. 

“In all mines the mine foreman shall employ a 
sufficient number of assistants to insure a visit to 
each working place during each shift, either by 
himself or by his assistants while the employes are 
at work, and in all mines or portions of mines in 
which fire bosses are not regularly employed, the 
mine foreman shall, if in the judgment of the inspec¬ 
tor of the district the roof conditions require ex¬ 
traordinary supervision, employ a sufficient number 
of assistants to insure two visits to each working 
place during each shift, either by himself or his 
assistants, while the employes are at work in such 
mines or portion of mines, and in all mines the in¬ 
terval of time between visits shall be arranged so as 
to secure the most efficient and effective supervision. 
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In addition thereto, the mine foreman or the assist¬ 
ant mine foreman shall * * * 

“At the end of each shift, each assistant mine 
foreman shall make a report in a book provided' for 
that purpose, giving the general condition as to 
safety of the working places visited by him, and 
shall make a note of any unusual occurrence ob¬ 
served by him during the day. The mine foreman 
shall read carefully the daily report of each assist¬ 
ant mine foreman, and shall sign the report with 
ink daily.” 

Section 24 ( 52 Purdon’s Statutes, Sec. 891): 

“When assistant mine foremen are employed, 
their duty shall be to assist the mine foreman in 
complying with the provisions of this act, and shall 
be liable to the same penalties as the mine foreman 
for any violation of this act, in parts or portions of 
the mine under their jurisdiction.” 

Article V. 

Section 7 (52 Purdon’s Statutes, Sec. 927): 

“Nothing in this article shall prevent a first 
grade mine foreman or a first grade assistant mine 
foreman from acting as fire boss, or a regularly em¬ 
ployed fire boss from acting in an emergency as a 
first grade assistant mine foreman.” 

Article XXVI. 

Section 1 (52 Purdon’s Statutes, Sec. 1341): 

“Any person who shall intentionally or care¬ 
lessly injure any approved lamp, instrument, air 
course or brattice, or without proper authority 
handle, remove or render useless any fencings, 
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means of signaling, apparatus, instrument .or ma¬ 
chinery, or shall obstruct or throw open airways, or 
enter a place in or about the mine against caution, 
or carry fire, open lights, matches, pipes and other 
smokers’ articles beyond any station inside of which 
approved lamps are required by this act, or open a 
door in the mine and not close it immediately, jor 
open any door the opening of which is forbidden, or 
disobey any order given in carrying out the provi¬ 
sions of this act, or do any other act whatsoever, 
whereby the lives or the health of the persons em¬ 
ployed, or the security of the mine or the machinery, 
are endangered, shall be deemed guilty of a mis¬ 
demeanor, and shall be punished as provided in sec¬ 
tion two of this article.” 
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fSJmteb States Court of Appeals! 

DISTRICT OF COLOMBIA 


No. 9342 

Jones & Laughlin Steel Corporation, appellant 

v. 

United Mine Workers of America, et al., appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR GOVERNMENT APPELLEES 


counter-statement or the case 


The interpolation of much legal argument in appellants 
statement compels this counter-statement of the case. 

The proceedings below 

This action concerns the operation of appellant’s four Penn¬ 
sylvania mines, now in the possession of the Secretary of thfe 
Interior, acting on behalf of the United States. The complaint 
(App. 3a-20a), x filed on June 13, 1946, challenged the right 
of the appellee United Mine Workers of America (th<p 
“Union”) to demand that it be recognized as exclusive collect¬ 
ive bargaining representative of the supervisory employees at 
appellant’s mines, by reason of a certification by the National 


1 References designated “App.—a” are to the separate book titled “Apf 
pendix to Appellant’s Petition and Briefreferences designated “App.—b,’’ 
to the Supplemental Appendix appearing at the end of Appellant’s Brief! 
Certain official documents issued since the filing of the complaint and 
certain other matters already on record in this Court are printed at th^ 
end of this brief and references thereto are designated “Govt. Appellees] 
App.—c.” | 
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Labor Relations Board that one of its Divisions had been so 
designated by a majority of those employees; and, further, 
the authority of the President to empower the Secretary of 
Interior to enter into any agreement which would recognize 
the Union as such representative and would effect changes in 
the employment conditions of such employees. So far as it 
is directed to the appellees Krug and Moreell, the complaint 
requests an injunction “forbidding the making or performance” 
of any such agreement (App. 14a). 2 

On June 14, 1946, appellant applied to the District Court 
for a temporary restraining order. After hearing, Mr. Justice 
Bailey denied the application, stating, in part, as follows 
(App. 51a): 

* * * The President of the United States, under 
the war powers conferred upon him by the Congress, has 
taken over the control of the mines owned by the plain¬ 
tiff, and the Court would interfere only in the clear 
case both of right and jurisdiction with the operation 
of these mines by the agents designated by the President. 

It is not clear that irreparable injury would result 
to the plaintiff from the contract, the execution of which 
they seek to enjoin. The proposed contract reserves to 
the plaintiff its right to a final determination of the 
status of its supervisory employees under the National 
Labor Relations Act * * * 

Appellant then moved for a preliminary injunction (App. 
20a-21a). The appellees Krug, Moreell, and the National 
Labor Relations Board members jointly filed a motion to dis¬ 
miss the complaint on the grounds that the Court lacked juris¬ 
diction of the subject matter of the action 3 and that the com¬ 
plaint failed to state a claim for relief; in the alternative, sum¬ 
mary judgment was requested (App. 64a-65a). 

5 No relief which would directly affect the conduct of the National Labor 
Relations Board or its members was requested; they were joined as de¬ 
fendants apparently solely as a matter of caution. (See Appellant’s Br. 1-2.) 
Process was not served on the Board, and no appearance has been entered 
on its behalf. 

*Thus, appellant’s statement (Br. 2) that no question of jurisdiction has 
been raised in this proceeding is erroneous. 
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The appellees Union and Lewis also filed a motion to dismiss, 
on the ground that the complaint failed to state a casef of 
actual controversy and a claim upon which relief could be 
granted (App. 60a). They also filed an answer to the com¬ 
plaint (App. 131a-133a). 

Briefs having been filed and counsel for the parties heird, 
Mr. Justice Bailey, on June 25, 1946, announced that the ijno- 
tion for a preliminary injunction would be denied and |the 
motion for summary judgment sustained. Speaking to appel¬ 
lant’s counsel, the Court said, (App. 138a): 

As to any physical injury to the mines, the property it¬ 
self, I think your clients are fully protected by the right 
to go into the Court of Claims. As to the other damages 
which you claim, frankly I do not think it is your func¬ 
tion to bring up that question and I do not think you 
are the interested parties. 

Summary judgment in favor of appellees was entered on 
June 20, 1946, and the complaint was dismissed. From that 
judgment, this appeal was noted. 

. I 

The prior proceedings in this Court 

On July 17, 1946, appellant filed in this Court a petition jfor 
an injunction, pending determination of this appeal, to restrain 
the execution of any agreement between the Coal Mines Ad¬ 
ministrator and the Union which would recognize it as exclu¬ 
sive bargaining representative for the supervisory employees 
at appellant’s mines, or the performance of any such agreement 
if already executed, unless the National Labor Relations Bohrd 
“shall have entered a final order” requiring appellant so to 
recognize the Union. 

Supplemental affidavits and answers having been filed and 
comprehensive argument heard, this Court entered its order, 
on August 16, 1946, denying the petition and advancing the 
appeal for argument at the beginning of the October Tei|m, 
1946. In its order, the Court stated that it was of the opinion 
that 

* * * appellant has failed to make a sufficient show¬ 
ing of injury, or of irreparable injury, which might re- 
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suit to it during the interim pending determination on 
the merits * * * 


The facts 

The material facts are not in dispute. In substance, they 
are as follows: 

1. Appellant has, for many years, been engaged in the busi¬ 
ness of manufacturing steel and steel products and, incidental 
thereto, in the operation of four bituminous coal mines located 
in the State of Pennsylvania (App. 4a). Because of condi¬ 
tions inherent in the operation of three of those mines and be¬ 
cause of the requirements of the laws of Pennsylvania, appel¬ 
lant has retained approximately 140 supervisory employees to 
supervise the work of its approximately 3,000 operating and 
maintenance employees (App. 5a-6a). 

2. These 3,000 so-called rank and file employees have for 
many years been exclusively represented for the purpose of 
collective bargaining by the appellee Union. The supervisory 
employees have, until recently, not been* represented by any 
labor union (App. 6a). 

3. On May 27, 1946, after a hearing had been held and an 
election conducted under the National Labor Relations Act, 
the National Labor Relations Board issued its written Certifi¬ 
cation of Representatives, pursuant to the provisions of Section 
9 (c) of the National Labor Relations Act (July 5, 1935, c. 372, 
§ 9 (c), 49 Stat. 453, 29 U.S.C., Sec. 159 (c) ), certifying that 
the United Clerical, Technical and Supervisory Employees 
Union, etc. (the “UCT”), a division of the appellee Union, had 
been designated and elected by a majority of appellant’s 
supervisory employees as their collective bargaining represen¬ 
tative, and that pursuant to Section 9 (a) of the National 
Labor Relations Act (29 U.S.C., Sec. 159 (a) ), the UCT was 
the exclusive representative of all such employees for purposes 
of collective bargaining (App. 7a-8a, 9a-10a). 

4. Theretofore, on May 21,1946, the President of the United 
States had issued Executive Order 9728 (11 F. R. 5593; App. 
15a^l8a), authorizing and directing the appellee Krug, as 
Secretary of the Interior, to take possession of the bituminous 
coal mines, to operate or arrange for their operation in such 
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manner as he should deem necessary, and to do all things neces¬ 
sary for or incidental to the production, sale, and distribution of 
the coal there produced, prepared, or handled (App. 8a-9a). 
By paragraph 3 of the executive order (App. 17a), the Secretjary 
of the Interior was authorized to negotiate with the duly con¬ 
stituted representatives of the employees at the coal mines and 
to apply to the National Wage Stabilization Board for appro¬ 
priate changes in the terms and conditions of employment at 
the mines for the period of their operation by the Government. 
By paragraph 7 (App. 18a), the Secretary was directed to “rec¬ 
ognize the right of the workers to continue their membership 
in any labor organization, to bargain collectively through repre¬ 
sentatives of their own choosing, and to engage in concerted 
activities for the purpose of collective bargaining or ot(her 
mutual aid or protection, provided that such concerted activities 
do not interfere with the operations of the mines.” 

5. In accordance with the provisions of Executive Orjder 
9728, the Secretary of the Interior took possession of appellant’s 
mines on May 22, 1946, and at all times thereafter he and his 
deputy, Admiral Moreell, “have been in exclusive possession 
of . . . [appellant’s] four mines and in exclusive control 
thereof” (App. 9a). 

6. On May 29, 1946, after negotiations with the appellee 
Union, an agreement (the “Krug-Lewis agreement”) was En¬ 
tered into between the Secretary of the Interior and the ap¬ 
pellee Union, establishing, subject to the approval of the 
National Wage Stabilization Board and the President of the 
United States, the terms and conditions of employment at the 
mines for the period of the Government’s possession (App. 
42a-50a). By paragraph 11 of that agreement (App. 
49a-50a), it was provided that “With respect to questions 
affecting the employment and bargaining status of foreman, 
supervisors, technical and clerical workers employed in the 
bituminous mining industry, the Coal Mines Administrator 
will be guided by the decisions and procedures laid down by 
the National Labor Relations Board.” 

7. In accordance with paragraph 11 of the Krug-Lewis agree¬ 
ment, the appellees Krug and Moreell, in their official capacity, 
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thereafter engaged in negotiations with the appellee Union 
and the UCT, as representative of the supervisory employees 
at appellant's mines. 4 On July 17, 1946, after the District 
Court’s judgment had been entered, an agreement was signed 
by these parties, limited solely to the period of Government 
possession, which in effect recognized the UCT as the exclusive 
representative of the supervisory employees for purposes of 
collective bargaining and established certain changes in the 
terms and conditions of employment for those employees 
(Govt. Appellees' App. 2c-12c). 

8. On the same day, July 17, 1946, the Coal Mines Adminis- • 
trator, acting pursuant to Section 5 of the War Labor Disputes 
Act (June 25, 1943, c. 144, § 5, 57 Stat. 165, 50 U. S. C. App., 
Sec. 1505), applied to the National Wage Stabilization Board 
for an order requiring those changes. After investigation, the 
Stabilization Board found that the changes were fair and 
reasonable and not in conflict with any Federal statute or 
executive order, and, on July 30, 1946, ordered that, upon ap¬ 
proval by the President, they be made effective at appellant’s 
mines. The President approved the order on August 7 (Govt. 
Appellees’ App. 12c-14c). 

9. On August 17,1946, the Coal Mines Administrator issued 
his Order No. CMAN-12, establishing the terms and conditions 
of employment, as so modified, for the supervisory employees 
at appellant’s mines (Govt. Appellees’ App. lc-2c). Appellant 
having protested against this Order (id. 15c), its effectiveness 
was reaffirmed by the Coal Mines Administrator (id. 16c). 

10. The agreement entered into with the UCT provided, in 
part, that it file with the National Labor Relations Board, a 
charge of refusal to bargain against appellant, “to the end 
that that company may have an opportunity to obtain a final 


‘Appellant states (Br. 11, 13) that these negotiations were entered into, 
and the resulting agreement executed because of Admiral Moreell’s mistaken 
“acceptance of the idea that the [National Labor Relations Board) Certifica¬ 
tion had given the Union a legal status which he and the appellant were 
legally bound to make effective at once.” This is not correct. Admiral 
Moreell at no time has taken the position that the certification compelled any 
action by appellant; and, as for the Government has considered “himself 
bound” not by the certification, but “by Section 11” of the Krug-Lewis 
agreement (App. 40a). 
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judicial determination of the rights of supervisors at its mines 
under the National Labor Relations Act” (Govt. Appellees’ 
App. 7c). In accordance with that provision, the UCT filed 
such a charge on August 22, 1946 (id. 22c-23c). 5 Thereupon, 
the Labor Board issued its complaint against appellant and 
noticed a hearing thereon in Pittsburgh, Pennsylvania, on 
September 11, 1946 (id. 16c-21c). (We are advised that the 
hearing was held and concluded on that day.) 

STATUTES, ORDERS, AND REGULATIONS INVOLVED 

The relevant portions of the statutes, orders, and regula¬ 
tions involved have all been printed, as follows: 

(a) Section 9 of the Selective Training and Service Act 
of 1940, as amended by Section 3 of the War Labor Disputes 
Act—App. 32b-35b. 

(b) Section 5 of the War Labor Disputes Act—App. 36t>. 

(c) Sections 9 and 10 of the National Labor Relations 
Act—App. 39b-43b. 

(d) Executive Order 9728—App. 15a-16a. 

(e) Order of the National Wage Stabilization Board, (pase 
No. 1321-13-S5, July 30, 1946—Govt. Appellees’ App. 

(f) Order of the Coal Mines Administrator, CM AN-12— 
Govt. Appellees’ App. 12c. 

(g) Revised Regulations for the Operation of the Coal 
Mines under Government Control—App. lb-31b. 

SUMMARY OF ARGUMENT 

I 

The judgment of the District Court is correct and mustl be 
affirmed: first, because the District Court lacked jurisdiction 
over the subject matter of this action, and second, because the 
Secretary of the Interior and the Coal Mines Administrator 
clearly had authority to enter into the agreement recognising 
the UCT as the exclusive bargaining representative for jthe 
supervisory employees at appellant’s mines and to put that 
agreement into effect. 

* Appellant, when it filed its Brief, was apparently unaware of the filing 
of this charge. See Br. 31. 
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As to the lack of jurisdiction 

1. Appellant has no standing to maintain this action, and, 
consequently, no justiciable controversy is here presented. 
For appellant has not sustained and cannot sustain any injury 
to any of its legally protected interests as a consequence of 
the execution and effectuation of the agreement with the UCT. 
Limited solely to the period of Government possession, the 
agreement in no way binds appellant; moreover, it contains 
numerous provisions protecting and preserving such rights as 
appellant can possibly claim. The effectuation of the agree¬ 
ment is no more than an exercise by the Executive of its pro¬ 
prietary authority with respect to property in the Govern¬ 
ment’s possession, and in such a matter, the courts will not 
interfere. 

2. Nor does appellant derive any better standing to complain 
by reason of the provisions of the War Labor Disputes Act, the 
Selective Training and Service Act of 1940, the National Labor 
Relations Act, and the mining laws of Pennsylvania. These 
create no rights in appellant whatsoever. And the fact that it 
may remain responsible, under the Pennsylvania laws or other¬ 
wise, for damages for injuries arising from inefficient super¬ 
vision of the mining operations is a contingency not only too 
remote from the execution and effectuation of the agreement 
to supply the requisite standing to assail the agreement, but, 
in any event, one attendant upon appellant’s acquiescence in 
the plan of operations contemplated by the Regulations for 
the Operation of Coal Mines under Government Control and 
one, therefore, which it may terminate at will; the continuance 
of such responsibility hardly affords appellant a standing to 
sue. 

3. Furthermore, this suit, brought against officials of the 
United States in their official capacity, to enjoin them from 
performing acts relating to employment practices in mines 
in the Government’s possession, is, in substance, a suit against 
the United States. The United States has not consented to 
such a suit. 

4. Moreover, to the extent the conduct of the National Labor 
Relations Board is involved, there is clearly no jurisdiction in 
the District Court. Exclusive jurisdiction to determine the 
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validity and legal effect of National Labor Relations 
certifications and otherwise to review Board action is vestjed in 
the appropriate United States Circuit Court of Appeals: pur¬ 
suant to the procedures specially prescribed in the National 
Labor Relations Act. 

As to the authority of the Secretary of the Interior and the 

Coal Mines Administrator 

5. The provisions of Section 5 of the War Labor Disputes 
Act and the Presidential order of taking (Executive Order 
9728) afford ample authority to the Secretary of the Interior 
and his delegee, the Coal Mines Administrator, to exe¬ 
cute and effectuate the agreement with the UCT. jSuch 
authority is not only explicit in the statute and order; j it is 
consonant with the established authority in the Government, 
without restriction, to conduct its business and operate its 
property with whomsoever and upon whatever terms and con¬ 
ditions it desires. To construe the War Labor Disputes Act 
to deny such powers would be to frustrate the very purposes 
of the Act. 

6. Neither the National Labor Relations Act nor the Penn¬ 
sylvania mining laws prohibit the execution and effectuation 
of the agreement with the UCT. There is nothing in the Act 
which precludes the recognition of a labor union as exclusive 
bargaining representative for a unit of employees, notwith¬ 
standing the existence or validity of a Labor Board certifica¬ 
tion to that effect. Questions as to the validity of the certifica¬ 
tion issued by the Board as to the UCT are, therefore, irrelevant 
to the issues here involved. The fact is that the Secretary of 
the Interior and the Coal Mines Administrator have the same 
authority to recognize the UCT for the period of Government 
possession, as appellant had when it was in possession of the 
mines. Nor is there any provision in the Pennsylvania laws 
referred to by appellant which precludes such recognition j 

7. Moreover, even assuming that the National Labor Rela¬ 
tions Act and the Pennsylvania laws did impose certain 
restrictions on the Secretary and the Administrator, such re¬ 
quirements have been observed here. The agreement with 
the UCT is replete with provisions fully protecting and pre- 
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serving whatever guarantees and rights appellant may have 
derived from those statutes. 

8. The Regulations for the Operation of Coal Mines under 
Government Control likewise do not preclude the execution 
and effectuation of the agreement. Formulated in an effort to 
assure the minimum of Government intervention consistent 
with the maintenance of full production in the mines, they 
establish a program for operation of the mines by the private 
managements in cooperation with the Government. Ac¬ 
ceptance of this scheme of operation by the owners does not, 
however, free them from compliance with directions by the 
Secretary and the Administrator: their power to direct the op¬ 
erations, and specifically to order changes in employment con¬ 
ditions, is expressly reserved in the Regulations. Provision is 
also made for terminating the cooperative arrangement, and 
appellant, upon being directed to put into effect changes in 
terms and conditions of employment for the supervisory em¬ 
ployees, may refuse to do so and withdraw from the relation¬ 
ship provided by the Regulations. If it elects not to do so, how¬ 
ever, it must conform with directions issued in accordance with 
the Regulations. 

9. This case, in no event, is one for an injunction. The 
granting of an injunction is not a matter of course, but de¬ 
pendent on the discretion of the court. In view of the absence 
of substantial allegations of irreparable damages and the public 
interest in retaining freedom in the Secretary and Adminis¬ 
trator to deal with the coal mine situation as they deem neces¬ 
sary to assure maximum production, the lower Court’s denial of 
an injunction was an appropriate exercise of its discretion. 

ARGUMENT 

I 

The Secretary of the Interior and the Coal Mines Adminis¬ 
trator had ample authority to enter into and effectuate the 
agreement recognizing the UCT as the execlusive bargain¬ 
ing representative for the supervisory employees at 
appellant’s mines 

Appellant’s lack of standing to maintain this action and the 
nature of the relief sought constitute jurisdictional obstacles 




which plainly required the dismissal of this suit. If for the 
moment, however, we put such considerations aside, the sole 
issue which remains is whether the Secretary of the Interior 
and his delegee, the Coal Mines Administrator, 0 were author¬ 
ized to enter into and to put into effect the agreement recogniz¬ 
ing the UCT as the exclusive bargaining representative for the 
supervisory employees at appellant’s mines. We treat this 
question first. 

Appellant contends that the necessary authority was ladjdng 
because of limitations embodied in: the War Labor Disputes 
Act (June 25, 1943, c. 144, 57 Stat. 163, 50 U. S. C. App., ^ecs. 
1401, et seq.); the Presidential order of taking (Executive 
Order 9728, 11 F. R. 5593); the National Labor Relations! Act 
(July 5,1935, c. 372,49 Stat. 449, as amended, 29 U. S. C., qtecs. 
151, et seq.) and the Pennsylvania mining laws (Act of Juife 9, 
1911, P. L. 756, as amended, 52 Purdon’s Stats., Secs. 701-1393), 
which appellant alleges are made applicable here by a proviso 
contained in Section 9 of the Selective Training and Service 
Act of 1940 (Sept. 16, 1940, c. 720, § 9, 50 U. S. C. App., feec. 
309); and the Regulations for the Operation of Coal Mines 
under Government Control, issued by the Coal Mines Adminis¬ 
trator (11 F. R. 7567). We submit that these contain no ^uch 
limitations and that there was ample authority for the action 
taken. 

A. The War Labor Disputes Act and Executive Order 0728 
clearly authorized the execution and effectuation of the agree¬ 
ment with the UCT. 

Sections 3 and 5 of the War Labor Disputes Act are pertinent. 
Section 3 (App. 34b-35b) empowers the President to take 
possession of any mine and authorizes its “use and operation by 
the United States or in its interests,” whenever the President 
finds that there is an interruption of the operation of the mine 
because of a strike or other labor disturbance, that the war ef¬ 
fort will be unduly delayed or impeded by such interruption, 
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♦The Coal Mines Administrator, by delegation, has the same power; au¬ 
thority, and discretion with respect to the operations of the coal mines ak the 
Secretary of Interior. Order No. 2199 of the Secretary of the Interior. 
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and that Government possession is necessary to insure its 
operation. 

Section 5 (App. 36b) provides that: 

When possession of any plant, mine, or facility has been 

* * * taken under authority of the * * * Act 

* * * the Government agency operating such plant, 
mine, or facility * * * may apply to the National 
War Labor Board 7 for a change in wages or other terms 
or conditions of unemployment in such plant, mine, or 
facility. Upon receipt of any such application, and 
after such hearings and investigations as it deems neces¬ 
sary, such Board may order any changes in such wages, 
or other terms and conditions, which it deems to be fair 
and reasonable and not in conflict with any Act of Con¬ 
gress or any Executive order issued thereunder. Any 
such order of the Board shall, upon approval by the 
President, be complied with by the Government agency 
operating such plant, mine or facility. [Italics supplied. ] 

The Presidential order pursuant to which the Secretary of 
the Interior took possession of appellant’s mines (App. 15a- 
18a) reads, in part, as follows: 

1. The Secretary of the Interior is authorized and 
directed # * * to operate or to arrange for the 
operation of such mines in such manner as he may deem 
necessary and in the interest of the war effort; and to 
do all things necessary for, or incidental to, the produc¬ 
tion, sale, and distribution of the coal produced, pre¬ 
pared, or handled by the said mines. 

2. The Secretary of the Interior shall operate the said 
mines in accordance with such terms and conditions of 
employment as are in effect at the time possession there¬ 
of is taken, subject to the provisions of Section 5 of the 
War Labor Disputes Act. 

3. Subject to the national wage and price stabiliza¬ 
tion policies * * * the Secretary of the Interior is 


1 The National Wage Stabilization Board is successor to the National War 
Labor Board for purposes of this section. Executive Order 9672,11 F.R. 221. 
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authorized, pursuant to the provisions of Section 5 of 
the War Labor Disputes Act, following such negotia¬ 
tions as he may deem necessary with the duly consti¬ 
tuted representatives of the employees, to apply to the 
National Wage Stablization Board for appropriate 
changes in the terms and conditions of employment jfor 
the period of the operation of the mines by the Govern¬ 
ment. 


7. The Secretary of the Interior * * * shall 
recognize the right of the workers to continue their 
membership in any labor organization, to bargain <jol- 
lectively through representatives of their own choosing, 
and to engage in concerted activities for the purpose 
of collective bargaining or other mutual aid or protec¬ 
tion, provided that such concerted activities do not 

interfer with the operation of the mines. 

***** 

These provisions, as a reading demonstrates, clearly Em¬ 
powered the Secretary of the Interior and the Coal Mines Ad¬ 
ministrator to do just what they did here: that is, to enter into 
an agreement, on behalf of the Government, limited to the 
period of Government possession, which recognizes the UCT 
as the exclusive bargaining agent for the supervisory employees 
at appellant’s mines and which provides changes in working 
conditions for those employees; and, then, in compliance with 
an order of the Wage Stabilization Board, approved by the 
President, to put the terms of that agreement into effect. 

There is nothing startling about such grant of power. It is 
no more than an application to properties seized by the Govern¬ 
ment during wartime, of the established authority in the 
Government, without restriction, to conduct its business and 
operate its property with whomsoever and upon whatever terms 
and conditions it desires. See Perkins v. Lukens Steel 6o., 
310 U. S. 113, 127. As put succinctly in Ken-Rad Tube apd 
Lamp Corp. v. Badeau, 55 F. Supp. 193, 197 (W. D. Ky.): 

* * * If the President, by reason of the statutes 
or by his constitutional powers, has authority, andj is 
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justified in the exercise of that authority, to take over 
the plant, he would certainly have authority to deter¬ 
mine and designate the basis on which it is to be 
operated. 

To read the War Labor Disputes Act and the executive 
order—as appellant apparently suggests we must (Br. 37-38)— 
so as to withhold from the Government agency made responsible 
for the operation of Government-possessed plants, the power 
to eradicate the roots of the labor disturbances which compelled 
Government seizure, would be to frustrate the Congressional 
purpose and to impute to the Congress and to the President an 
incredible myopia as to the realities of wartime labor relations. 
Experiences prior to the enactment of the War Labor Disputes 
Act had made it quite clear that Government seizure, in itself, 
could hardly accomplish a resumption of production in indus¬ 
trial plants torn by labor strife. Consider, for example, the 
circumstances attending the Government’s taking of the Smith 
and Wesson plant during World War I (American Economic 
Mobilization, (1942) 55 Harv. L. R. 427, 520-521) and of the 
Federal Shipbuilding and Dry Dock Company and Air Asso¬ 
ciates, Inc., plants during 1941 {id. 521-522). And when it 
enacted the War Labor Disputes Act, Congress was keenly 
aware that {id. 527): 

Because commandeering of plants is so often rooted in 
labor difficulties, the manner in which federal opera¬ 
tion affects the status and rights of employees in seized 
plants may w’ell be vital to its success. The Govern¬ 
ment would be in an embarrassing position were it to 
refuse to workers those terms and conditions of em¬ 
ployment the denial of which by management prompted 
seizure * * * 

Appellant’s suggestion to the contrary notwithstanding 
(Br. 7), the extent to which supervisory employees at the coal 
mines might be organized into the UCT and that Union rec¬ 
ognized as their exclusive representative for collective bar¬ 
gaining was among the unresolved issues which led to the strike 
at the mines during the Spring of this year and which compelled 
the Government seizure (See letter of Admiral Moreell to 
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Asst. Atty. Gen. Sonnett, July 20, 1946, Govt. Appellees’ 
App. 24c, 26c). And Section 11 of the Krug-Lewis agreement 
(App. 49a-50a), which sought to compromise the issue, ‘‘was 
considered by the Secretary of the Interior to be essent ial I to a 
resumption of coal production” (id. 26c). Consequent^, to 
foreclose its resolution would be to render-unattainable the very 
end to which Section 3 of the War Labor Disputes Act was 
dedicated. 

We submit, therefore, that unless, as appellant suggests, 
other laws or the Regulations issued by the Coal Mines Ad¬ 
ministrator have the effect of curtailing the authority vested 
in the Secretary and the Administrator by the War Labor dis¬ 
putes Act and the Presidential order, the decision of the dis¬ 
trict Court was clearly correct. We consider now these other 
provisions on which appellant relies. 

B. Neither the National Labor Relations Act nor the Penn¬ 
sylvania mining laws prohibit the execution and efiectuatio\n of 
the agreement with the UCT. 

Appellant urges, first, that the powers of the Secretary 
and the Administrator are limited by the National Labor |Re- 
lations Act and the Pennsylvania mining laws, which, inj its 
view, are here made applicable by the following proviso of 
the Selective Training and Service Act of 1940 (App. 34jb): 

Provided, that nothing herein shall be deemed to render 
inapplicable existing State or Federal Laws concerning 
the health, safety, security, and employment standards 
of the employees in such plant [of which the Govern¬ 
ment has taken possession]. j 

Putting aside the question whether this proviso was at; all 
intended to create any rights in appellant (see, infra, pp. 27- 
28), it is plain that there is nothing in the statutes allegedly 
made applicable thereby which prohibits the conduct here 
complained of. 

1. The National Labor Relations Act does not prohibit recog¬ 
nition of the UCT, and the National Labor Relations Board 
certification is irrelevant to the issues here. 

Appellant argues that the National Labor Relations Kct 
forbids designation of the UCT as the exclusive bargaining 
representative of the supervisory employees at its mipes 
(Br. 31-34); that the certification of the National Labor ^le- 
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lations Board to that effect is erroneous (ibid .); and, therefore, 
that the Secretary of the Interior and the Coal Mines Adminis¬ 
trator had no authority to recognize the Union as such repre¬ 
sentative (Br. 44). To appellant's mind, the validity and legal 
effect of the National Labor Relations Board certification is 
the controlling question of law in this case (Br. 10). With this 
view of the issues in this suit, we cannot agree. 

First, appellant is mistaken when it states (Br. 24-25) that 
a labor union can achieve the status of exclusive employee 
representative for the purposes of collective bargaining under 
the National Labor Relations Act “only in proceedings before 
the Labor Board, under Section 10 of the Act.” The 
“right of employees to self-organization and to select repre¬ 
sentatives of their own choosing for collective bargaining or 
other mutual protection without restraint or coercion by their 
employer * * # is a fundamental right,” which is theirs 
independently of the Act. National Labor Relations Board v. 
Jones <& Laughlin Corp., 301 U. S. 1, 33. And, as appellant 
appreciates (Br. 24r-25), a labor union may achieve the status 
of exclusive employee representative by contract with the em¬ 
ployer notwithstanding the absence of Labor Board certifi¬ 
cation or proceeding. Indeed, despite the fact that the United 
Mine Workers of America has never been certified as bargain¬ 
ing agent by the National Labor Relations Board for the 
operating (rank and file) employees in appellant’s mines or 
in the great preponderance of the coal mines throughout the 
nation, appellant finds no difficulty in speaking of that Union 
as “the exclusive representative under the National Labor 
Relations Act of all the rank and file miners and laborers in 
their mines” (Br. 3, 8). 

The fact is that there is nothing in the National Labor Rela¬ 
tions Act which prohibits employer recognition of any labor 
union as exclusive bargaining representative for any or all of 
his employees. 8 When appellant had possession of its mines, 

*“* * * While the National or State labor boards are frequently asked 

to make determinations on which union has a majority, it is possible, of 
course, for the union and employer to agree on exclusive recognition or even 
a closed shop without the question being referred to a Government agency 
for determination * * *” V. S. Dept, of Labor, Union Agreement Provi¬ 
sion*, H. Doc. No. 723, 77th Cong., 2d Sess.. p. 24. 
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whether or not the Labor Board had certified the UCT as ex¬ 
clusive representative for its supervisors and whether or not 
such certification was valid, it could have so recognized the 
Union. Appellant says, however, that the Secretary of| the 
Interior, who now has possession of the mines on behalf of the 
United States, cannot do the same thing without appellant’s 
consent. In other words, appellant asks this Court to lold 
that notwithstanding the fact that the Government has taken 
possession of the coal mines, the Government is not free to 
direct the conduct of their operations until it has first procured 
the consent of the owners. We need not labor the poinif 
that were the case, as we have already pointed out, the act of 
Government possession would become no more than a futile 
gesture, and its purpose—to liberate the economy from inter¬ 
ruptions consequent upon labor disturbances—would be wholly 
frustrated. 

The truth of the matter, of course, is that the certification 
issued by the National Labor Relations Board is irrelevant to 
the issues in this suit. The basic question before the Court, 
jurisdiction aside, is the authority of the Secretary of the In¬ 
terior and the Coal Mines Administrator, Board certification 
or no, to establish changes in terms and conditions of employ¬ 
ment (with National Wage Stabilization Board and Presiden¬ 
tial approval) in Government-possessed mines. We believe we 
have demonstrated that such authority was ample. 

Lest the Court be misled as to the role of the Labor Board’s 
certification, however, it may be well to consider, fqr a 
moment, just what part the certification did play in this Con¬ 
troversy. As already noted, one of the issues in the dispute 
between the coal operators and the United Mine Workers of 
America which led to a work stoppage in the Spring of this 
year was the unionization of supervisory employees at the 
mines. When the Government took possession of the mines in 
May 1946, and the Secretary of the Interior, in accordance with 
Presidential direction (App. 17a), engaged in negotiations with 
the United Mine Workers, that was one of the matters! on 
which bargaining took place. A final resolution of the issue 
proved impossible, and it was ultimately agreed that the prob¬ 
lem would be dealt with on a piecemeal basis. This Comoro- 



18 


mise was embodied in paragraph 11 of the Krug-Lewis agree¬ 
ment (App. 49a), which reads as follows: 

11. Supervisors 

With respect to questions affecting the employment and 
bargaining status of foremen, supervisors, technical and 
clerical workers employed in the bituminous mining in¬ 
dustry, the Coal Mines Administrator will be guided by 
the decisions and procedure laid down by the National 
Labor Relations Board. 

"When the National Labor Relations Board, after hearing, 
decided and certified that the UCT was the exclusive bargain¬ 
ing agency for the supervisory employees at appellant’s mines 
under the provisions of the National Labor Relations Act, the 
Coal Mines Administrator deemed himself bound by para¬ 
graph 11 of the Krug-Lewis agreement to recognize and bar¬ 
gain collectively with the union with respect to the terms and 
conditions of employment of the employees it represented 
(App. 40a). It is not true, as appellant repeatedly suggests 
(Br. 11, 13), that the Coal Mines Administrator mistook the 
effect of the Labor Board’s certification and that the Board 
itself has denied that the certification constituted a “decision” 
within the meaning of the Krug-Lewis agreement. The 
Secretary of the Interior and the Coal Mines Administrator 
knew* that the certification did not compel anyone to take any 
action and that it was, consequently, not such an order as is 
judicially re viewable. American Federation of Labor v. N. L. 
R. B. y 308 U. S. 401. Whether it constituted a “decision” with¬ 
in the meaning of the Krug-Lewis agreement, was, however, a 
question of construction of the contract. All the parties to 
the contract having agreed that their use of the term “decision” 
in Section 11 contemplated a certification of the National Labor 
Relations Board, that interpretation was clearly binding on 
the parties. 3 Williston, Contracts (Rev. Ed. 1936), § 623. 

Nor has the National Labor Relations Board taken any 
contrary position. Appellant, in quoting from the letter 
opinion of the Board’s Chairman (Br. 13, n. 11), has neglected 
to quote the opening paragraphs of that opinion (App. 139a- 
140a): 


My colleagues and I have read the Company’s memo¬ 
randum which takes the position that, under Section 11 
of the Krug-Lewis agreement, the certification of the 
National Labor Relations Board dated May 27, 1946, 
is not a decision of the Board and therefore should not 
be viewed as binding by the Deputy Administrator. 

In reviewing this memorandum, all Members of I the 
Board were mindful of the informal understanding 
reached at our recent conference, to the effect that any 
interim agreement made between the Administratojr of 
the Coal Mines and the United Mine Workers of Ameri¬ 
ca should not prejudice the right of the Jones & Laughlin 
Steel Corporation to obtain judicial review of the super¬ 
visory issue. This is quite a different question from 
that of whether the certification is a “decision” within 
the intention of the parties when they executed the 
agreement in May. We are not empowered, to con¬ 
strue that intention. 

Our certification was based upon a “Decision and 
Direction of Election” which we had previously issued, 
in which we rejected the contention of the Company 
that the mine supervisors covered in that unit deter¬ 
mination were not entitled to be certified under the pro¬ 
cedure prescribed in Section 9 (c) of the Act. It is the 
Union’s position that this Direction of Election, together 
with the subsequent certification, amounted to a “de¬ 
cision” which compels the Administrator, under Section 
11 of the agreement of May 29, to include the supjer- 
visors and other employees covered thereby within the 
scope of the collective bargaining agreement now in 
the process of negotiation. 

A certification may well be a “ decision ” within the 
meaning of Section 11 of the Krug-Lewis agreement, 
although it is not reviewable in the courts without 
further proceedings before the National Labor Rela¬ 
tions Board. Moreover, the certification was itsjelf 
based upon a document labelled “Decisions and Direc¬ 
tion of Elections” previously issued by the Board 
* * * ” [Italics supplied.] 
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Thus, the National Labor Relations Board, when its opinion 
was requested, appropriately relegated the question whether 
a certification was a “decision” under the Krug-Lewis agree¬ 
ment to the contracting parties themselves. 

In effect, what appellant was asking the District Court to 
do, when it sought to put in issue the validity and effect of the 
Labor Board’s certification, was to disregard the well-estab¬ 
lished limitations on that court’s jurisdiction and to ignore the 
exclusive procedures set up in the National Labor Relations 
Act for determination of such questions (see infra, pp. 29-30). 
This invitation, the District Court quite properly rejected. 

2. The mining laws of the State of Pennsylvania do not 
preclude recognition of the UCT. 

Appellant contends (Br. 17-18, 38-39) that the mining laws 
of Pennsylvania afford further limiting factors with respect 
to the authority of the Secretary of the Interior and the Coal 
Mines Administrator. Any basis for such conclusion is, 
however, totally lacking. 

Certainly, the Pennsylvania statutes referred to by appel¬ 
lant contain no prohibition against recognition of the UCT 
as exclusive bargaining agent. And absent a clear showing that 
the Pennsylvania legislature has expressly outlawed an agree¬ 
ment to that effect and that such a prohibition, if one there is, 
is designed to protect “the health, safety, security, and employ¬ 
ment standards of the employees” at the mines; any conten¬ 
tion that the State laws limit and control the authority of 
Federal officers at United States-possessed mines is plainly 
unwarranted. Dakota Central Tel. Co. v. South Dakota, 250 
U. S. 163, 187; Northern Pacific Ry. Co. v. North Dakota, 250 
U. S. 135. 

That, under the mining laws of the State, appellant may be¬ 
come liable for acts done at the mines may possibly give appel¬ 
lant a standing to bring this suit (we show that it does not in 
the circumstances of this case {infra, p. 28)). It obviously does 
not bear on the question whether the Secretary and Adminis¬ 
trator had the power to enter into the agreement with the 
UCT. 

3. Moreover, even assuming that the National Labor Re¬ 
lations Act and the Pennsylvania mining laws did impose re¬ 
strictions, such restrictions have here been fully complied with. 


Even were we to assume arguendo that the National Labor 
Relations Act and the Pennsylvania laws did impose such re¬ 
strictions on the Secretary of the Interior and the Coal Mines 
Administrator as appellant contends, the plain fact is that such 
restrictions as there may have been were fully complied with in 
the agreement with the UCT. That contract is replete with 
provisions fully protecting and preserving whatever guarantees 
and rights appellant may have derived from the statutes. 
Thus, Section 13 (a) (Govt. Appellees’ App. 6c) states that tlje 
agreement “shall in no sense be viewed as a waiver” by appel¬ 
lant of such rights as it may have, “including the right to |a 
final judicial determination of the rights of supervisors under 
the National Labor Relations Act.” And Section 13 (b) 
(id. 7c) assures a court review of the Labor Board’s certifica¬ 
tion, in accordance with the exclusive procedures established by 
the National Labor Relations Act. 9 Further, Section lj7 
(id. 7c-8c) provides for termination of the agreement in the 
event the Board’s certification is nullified or reversed. 

Again, Section 14 (id. 7c) provides that “Supervisory eiri- 
ployees shall continue at all times to conduct themselves in a 
manner wholly consistent with the proper performance of the 
duties assigned to them * * * [and] shall not engage 
in any conduct which would directly or indirectly impair the 
lawful position of management * * *” Supervisory em¬ 

ployees are also expressly bound to continue to conform to the 
requirements of State and Federal safety laws and rules (Sec¬ 
tion 16, id. 7c). And the Coal Mines Administrator, in Sec¬ 
tion 8 (id. oc, 10c), agrees that he will “direct the Management 
and the supervisory employees to continue to make reasonable 
provisions for the safety and health of employees of the mari- 
agement and to operate the mines in accordance with applica¬ 
ble mining laws of the state and other applicable safety 
measures.” 

In the light of these provisions, we cannot understand how 
appellant can seriously urge that the requirements of “exist¬ 
ing State or Federal laws concerning the health, safety, se¬ 
curity, and employment standards of the employees” in the 

— 

* It is noteworthy that the UCT has already initiated the administrative 
procedures precedent to such a review ( tsupra, p. 7). 
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mines have not been observed to the letter. Nor is there any 
substance to appellant’s fear (Br. 20-21, 26-27) that the 
agreement granting recognition to the UCT will invest the 
union with control of the conduct of the supervisory employees 
as agents of the State and of the management. Not only is 
the lawful position of management expressly protected, as 
already noted; but there is no provision in the agreement 
which, through union shop, closed shop, or other union se¬ 
curity provision, makes union membership a condition of em¬ 
ployment. Such obligations as may arise from the union oath 
(App. 57a) are incidents not of union recognition, but rather 
of union membership. 

We submit, therefore, that appellant has failed to direct the 
Court to one provision of law—and we know of none—which 
either prohibits or is violated by the execution and effectuation 
of the agreement with the UCT by the Secretary of the In¬ 
terior and the Coal Mines Administrator. 

C. The Regulations for the Operation of Coal Mines under 
Government Control do not preclude the execution and ef¬ 
fectuation of the agreement with the UCT. 

Appellant argues also that the Regulations for the Operation 
of Coal Mines under Government Control, issued by the Coal 
Mines Administrator, forbid the execution and effectuation of 
the agreement with the UCT. 10 An understanding of the 
character and design of the Regulations will readily dispel any 
such notion. 

The Regulations were formulated in an effort to assure the 
minimum of Government intervention in the operation of the 
coal properties consistent with the primary object of Govern¬ 
ment possession, that is, the maintenance of full, uninterrupted 
coal production. This purpose was in accord with the Presi¬ 
dential dictate in his executive order that (App. 17a): 

10 The Regulations in effect at the time the complaint was filed in the 
District Court were those which had theretofore been issued by Secretary 
Ickes, as amended (8 F. R. 6655,10712, 11344, 17339). Since then, the Coal 
Mines Administrator has issued a revised set of regulations (11 F. R. 7567); 
these are printed at App. lb-31 b. As appellant states (Br. 5, n. 7), there is 
no material difference between the original and revised drafts so far as 
this suit is concerned. 
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The Secretary of the Interor shall permit the manage¬ 
ments of the mines taken * * * to continue with 
their managerial functions to the maximum degree pos¬ 
sible consistent with the aims of this order. 

The Regulations contemplate that the mining companies, 
appreciating the necessity for Government intervention, Will 
cooperate with the Secretary of the Interior in the operations 
of the mines. It is made clear, however, that acceptance of ihe 
cooperative arrangement by the owners does not, in any sehse 
free them from compliance with directions issued by the Secre¬ 
tary and the Coal Mines Administrator. And provision; is 
made for terminating the arrangement should any operator 
refuse to comply with such directions. 

Thus, although it is provided that “All properties in the 
possession of the Government shall be operated in a manijer 
consistent with the fact that title to the properties remains in 
the owners thereof and that the Government, having tempo¬ 
rarily taken possession or custody, will assert only such rights 
as are necessary to accomplish the national purpose of cdn- 
tinued and maximum production” (App. 3b) and that “Where- 
ever the cooperation of the company and its personnel can be 
secured, the existing organization of the mining company Will 
be utilized, and the company will continue operation in the 
regular course of business as a going enterprise” (App. 3a-3b); 
it is clearly stipulated that the companies must conform “with 
such directions as the Government may issue” (App. 3tl). 
Furthermore, all officers and employees of the company are 
directed to “serve in full recognition of * * * [their Re¬ 
sponsibilities to the Government] and subject to all orders apd 
regulations of the [Coal Mines] Administrator” (App. 6tj). 
And where cooperation of the company cannot be secured, 
provision is made for supplanting private management wito 
Government management (App. 3b, 6b, 7b, 23b-24b). 

Moreover, although the Regulations provide that operations 
during Government possession are generally not to be regarded 
as for the Government’s account, obligations may be incurred 
on behalf of the Government upon “a specific written direction 
or order to that effect * * * given by the Administrator” 
(App. 8b). Again, although confirmation of the companies’ 
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financial responsibility for the operations is invited, so that the 
burdens of an accounting may be avoided (App. 12b-14b, 26b- 
27b); there are available to the companies procedures under 
which they may reserve their rights to assert against the Gov¬ 
ernment, claims for damages allegedly resulting from specific 
Government directions or orders (App. 14b-19b, 27b-28b). 
And, more than this, by failing to file any of the instruments 
adopting the operation during the period of Government pos¬ 
session or any part thereof as their own, companies may, under 
the Regulations, reserve “the right to claim that all opera¬ 
tions * * * are for the account of the Government * * *” 
(App. 19b-20b, 28b-29b). Furthermore, as has already been 
noted, any company—including appellant—may at any time 
elect to withdraw from participation in the program established 
by the Regulations and thus to stand on whatever rights it may 
have to fair and just compensation under the Fifth Amendment 
and the Selective Training and Service Act of 1940." 

It is noteworthy that the Regulations contain express pro¬ 
visions contemplating changes in working conditions at the 
mines. Thus, it is provided (App. 10b) that the “terms and 
conditions of employment which were in effect at the time pos¬ 
session of the mines was taken * * * ma y be changed by 

order or direction of the Administrator, subject to the pro¬ 
visions of Section 5 of the War Labor Disputes Act, where ap¬ 
propriate.” And. further, it is required (App. lOb-llb) that 
“the right of the workers shall be recognized to continue their 
membership in any labor organization, to bargain collectively 
through representatives of their own choosing, and to engage 
in collective activities for the purpose of collective bargaining 
or other mutual aid or protection, provided that such concerted 
activities do not interfere with the operation of the mine.” 
Having consented to operation of its mines in accordance with 
the Regulations and having accepted the benefits derived from 

“Section 3 of the War Labor Disputes Act (App. 34b-35b) is an amend¬ 
ment to Section 9 of the Selective Training and Service Act (3‘Jb-34b), which 
reads, in part, as follows: 

“The compensation to be paid to any individual, firm, company, associa¬ 
tion, corporation, or organized manufacturing industry • * * as rental 
for use of any manufacturing plant while used by the United States, shall 
be fair and just * * * 
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such operation, appellant can hardly refuse—at least until it 
has terminated the relationship with the Government which 
the Regulations contemplate—to perform the duties, however 
onerous, imposed by the Regulations. 

In short, the Secretary of the Interior, acting for the United 
States, although he has taken possession of appellant’s mines, 
has chosen to control their operation only to that limited extent 
which he has deemed necessary to assure a maximum produc¬ 
tion of coal there. Cj. Marion & Rye Valley Ry. Co. v. United 
States, 270 U. S. 280. Appellant has thus far accepted his in¬ 
vitation to participate in the operation of the mines in accord¬ 
ance with the plan of the Regulations. The authority of i;he 
Secretary is, however, much broader than his present exercise 
of authority; this is not only implicit in the fact of Government 
possession, but explicit in the Wax Labor Disputes Act, | in 
Executive Order 9728, and in the provisions of the Regulations 
themselves. Cj. Dakota Central Telephone Co. v. South 
Dakota, 250 U. S. 163, 184. 

The operations of the mines remain at all times subject! to 
the Secretary’s direction. Consequently, the Coal Mines 
Administrator was acting well within his authority when, in ac¬ 
cordance with Section 5 of the War Labor Disputes Act, j he 
ordered changes in the terms and conditions of employment at 
appellant’s mines. Appellant has protested that order (sujira, 
p. 6). Should it refuse to comply with it, the Secretary coi}ld, 
if he desired, terminate the present arrangement with appel¬ 
lant and supplant its management with his own. On the other 
hand, appellant may also, at any time, withdraw from the 
present arrangement and refuse further to conduct the opera¬ 
tions at the mines for its own account. There is nothing in 
the Regulations which renders the present arrangement im¬ 
mutable. Nor is there anything in the Regulations which 
divests the Secretary and the Coal Mines Administrator of pny 
portion of their authority, as officers of the United States, to 
manage the mines as they see fit, conformable with the Presi¬ 
dential order and the pertinent acts of Congress. 
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II 

The District Court had no jurisdiction over the subject matter 

of this action 

In our view, the authority of the Secretary of the Interior and 
the Coal Mines Administrator with respect to the agreement 
with the UCT is so clear that on that basis, alone, an affirmance 
of the judgment below is required. There is, however, a further 
reason for affirmance: the District Court plainly lacked juris¬ 
diction over the subject matter of this action. 12 

It is clear, initially, that appellant has not sustained and 
cannot sustain any injury to any of its legally protected in¬ 
terests by virtue of the execution and effectuation of the agree¬ 
ment with the UCT. “Case or controversy” under the Consti¬ 
tution, a prerequisite to the jurisdiction of the Federal courts, 
is, therefore, lacking. Ashwander v. Tennessee Valley Author¬ 
ity, 297 U. S. 288, 324. 

The agreement, as appellant itself concedes (App. 12a-13a), 
will be maintained in effect only for so long as the Government 
remains in possession of the mines; indeed, it is expressly so 
limited Govt. Appellees’ App. 2c). Consequently, it in no 
way binds appellant. Moreover, it contains numerous provi¬ 
sions, as already noted {supra, pp. 21-22), which effectively 
protect and preserve whatever legal rights and guarantees 
appellant can possibly claim. 

The substance of the matter is that appellant is much in 
the same position here as was the respondent in Perkins v. 
Lukens Steel Co., 310 U. S. 113. In operating a plant of which 
it is obliged, in the public interest, to assume possession, the 

n It is not clear whether Mr. Justice Bailey’s decision was based on juris¬ 
dictional grounds. His granting of the Government appellees’ motion for 
summary judgment in preference to their motion to dismiss, which in part 
was posited on jurisdictional grounds, indicates that he may have believed 
there was jurisdiction in the court. On the other hand, in announcing his 
decision to appellant’s counsel, he said (App. 138a): 

“As to any physical Injury to the mines, the property itself, I think your 
clients are fully protected by the right to go into the Court of Claims. As 
to other damages which you claim, frankly I do not think it is your function 
to bring up that question and I do not think you are the interested parties.” 
Apparently, therefore, he was of the view that appellant had no standing to 
maintain this action, and that a justiciable controversy was lacking. 
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United States is substantially in the same position as any oth|er 
proprietor; and the owner who has been displaced in possession 
and control of the plant cannot complain of the manner in 
which the Government chooses to operate it. “Like privajte 
individuals and businesses, the Government enjoys the unre¬ 
stricted power to produce its own supplies, to determine those 
with whom it will deal, and to fix the terms and conditions 
upon which it will make needed purchases.” Id. 127; and, sjee 
also, Keri^Rad Tube and Lamp Corp. v. Badeau, 55 F. Supp. 
193 (W. D. Ky.). 

Nor can appellant claim any right, by virtue of the War 
Labor Disputes Act, to object to the manner in which the mines 
are being operated while in Government possession. Section 
5 of that Act (App. 35b), which authorizes changes in the 
terms and conditions of employment at Government-possessed 
plants, facilities, and mines, upon approval of the National 
Wage Stabilization Board and the President, makes no provi¬ 
sion for consultation with the private management from whojm 
possession has been taken before such changes may be put in (to 
effect. Indeed, such changes have consistently been ordered 
at numerous properties seized by the President under the War 
Labor Disputes Act without regard to whether the owners frokn 
whom possession had been taken might have had objections 
thereto. 

Appellant derives no better standing to complain from the 
proviso in the Selective Training and Service Act of 1940 - 
(App. 33b). At the outset, it is clear that the proviso was 
intended to protect only such rights as employees might have 
had prior to Government possession, not to create rights in 
employers. See Sen. Wagner, 86 Cong. Rec. 11095, Aug. 28, 
1940. 13 In any event, appellant can hardly contend that its 

u Senator Wagner, in urging enactment of the proviso, said: * * 

If the Government itself should take over a plant and operate it, the em¬ 
ployees, under any reasonable construction, would be deemed to be Govern¬ 
ment employees. They would be working in Government plants, and wou Id 
be as much Government employees as those working in navy yards. Tljie 
moment that happens, the employees lose all their rights to social security, 
old-age pensions, unemployment benefits, workmen's compensation, rights 
under the Walsh-Healey Act, the National Labor Relations Act, and other 
laws which are now in existence. I am sure ice should not 'leant to deprive 
the icorkers of such rights [Italics supplied.] 
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rights under the National Labor Relations Act are here being i 
impaired. For it is well established that that Act creates no i 
private rights. Amalgamated Utility Workers v. Consoli- \ 
dated Edison Co. t 309 U. S. 261 ; National Licorice Co. v. Na¬ 
tional Labor Relations Board, 309 U. S. 350, 362-363; Phelps 
Dodge Corp. v. National Labor Relations Board, 313 U. S. 177, 
193, 194; cf. National Labor Relations Board v. Stackpole 
Carbon Co., 128 F. (2d) 188 (C. C. A. 3); Stewart Die Casting 
Corp. v. National Labor Relations Board, 132 F. (2d) 801 
(C. C. A. 7). And proceedings for the enforcement of the ! 
Act’s provisions, by reason of the National Labor Relations 
Board’s exclusive powers under Section 10 (a) thereof, may 
be instituted only by the Board. Amalgamated Utility 
Workers v. Consolidated Edison Corp., supra; Phelps Dodge 
Corp. v. National Labor Relations Board, supra. Nor do the 1 
mining laws of the State of Pennsylvania, to which appellant ! 
refers, create any rights in appellant to complain of the Fed- \ 
eral action here involved. i 

That, because of the Pennsylvania laws or otherwise, appel¬ 
lant may become liable for damages for injuries to persons 
and property which possibly may result from the inefficient 
supervision of the mining operations is a contingency so remote 
from the execution and effectuation of the agreement with 1 
the UCT that it can hardly supply appellant with a standing 
to complain of the execution of the contract. Moreover, as 1 
we have shown {supra, pp. 23 ff.), appellant’s continued re¬ 
sponsibility for such damages is a matter which it voluntarily 
assumes by consenting to the operation of its mines in accord¬ 
ance with the scheme of the Regulations and which it can 
terminate at will by withdrawing from the cooperative ar¬ 
rangement there envisaged. Cf. Missouri Pacific R. R. Co. v. 
Ault. 256 U. S. 554, 557-562. That appellant has not chosen 
to do so hardly confers on it the necessary standing to complain 
of directions issued in conformity with the Regulations. 

Beyond appellant’s lack of standing to maintain this action 
are further jurisdictional obstacles which required its dismissal: 

First, since appellant’s mines are now in the Government’s 
possession, this suit, brought against officials of the United 
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States in their official capacity, to enjoin them from performing 
acts relating to employment practices in those mines is, in sub¬ 
stance, a suit against the United States. Wells v. Roper, 246 
U. S. 335; Louisiana v. McAdoo, 234 U. S. 627; Minnesota v. 
Hitchcock, 185 U. S. 373; Transcontinental & Western Air v. 
Farley, 71 F. (2d) 288 (C. C. A. 2), cert. den. 293 U. S. 603. 
Absent Congressional consent to such a suit, the action will not 
lie. Ibid. 

Second, the action invites judicial intercession whose effect 
may well be to slow down the work of the mines and to impede 
the conversion of the nation’s economy from a war to a peace¬ 
time basis. The courts, reluctant to control the executive 
discretion in normal times and as to ordinary functions ( Adams 
v. Nagle, 303 U. S. 532,540; United States ex rel. Greathouse v. 
Dem, 289 U. S. 352,360; United States v. Interstate Commerce 
Commission, 294 U. S. 50), certainly will not be moved to con¬ 
trol executive discretion under the circumstances of this case. 
Ken-Rad Tube and Lamp Corp. v. Badeau, 55 F. Supp. 193, 
197 (W. D. Ky.); Jenkins v. National War Labor Board, D. C., 
Civil Action No. 23711. 

Third, so far as the National Labor Relations Board’s con¬ 
duct is concerned, the District Court clearly was without jurist 
diction. Jurisdiction to determine the validity and legal effect 
of National Labor Relations Board certifications and otherwise 
to review Board action under the National Labor Relations Act 
is vested in the appropriate United States Circuit Courts of 
Appeal pursuant to the procedures specially prescribed in thej 
Act. Those procedures, as well as the j urisdiction vested there¬ 
under, are exclusive. National Labor Relations Act, Sections 
9 (d); 10 (a), (c), (e), and (f); Myers v. Bethlehem Ship-\ 
building Corp., 303 U. S. 41; Macauley v. Waterman 
S. S. Corp., — U. S. —, 66 S. Ct. 712; U. S. 41;! 
Heller Bros. v. Lind, 86 F. (2d) 862 (App. D. C.), 
cert. den. 300 U. S. 672; Reilly v. Millis, 144 F. (2d) 259 (App. 
D. C.), cert. den. 325 U. S. 879; Millis v. Inland Empire Dist. 
Council, 144 F. (2d) 539 (App. D. C.), aff’d. on other grds. 
325 U. S. 697. And they have been held to afford full protec¬ 
tion to the employer and to bar the right to injunctive or I 
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declaratory relief against the Board, its members, or its agents 
at any stage of the proceeding, in advance of the issuance of 
an enforcing decree by the appropriate United States Circuit 
Court of Appeal. Myers v. Bethlehem Shipbuilding Co., 
supra; Newport News Shipbuilding & Drydock Co. v. , 
Schauffler, 303 U. S. 54; N. L. R. B. v. Jones & Laughlin Steel 
Corp., 301 U. S. 1, 47; Heller Bros. v. Lind, supra; Bradley , 
Lumber Co. v. N. L. R. B., 84 F. (2d) 97 (C. C. A. 5), cert. den. 
299 U. S. 559; Jones & Laughlin Steel Corp. v. United Steel ( 
Workers of America et al., D. C., Civ. Action No. 22488. 

We submit that these many jurisdictional defects, in them¬ 
selves, warranted dismissal of the complaint. Indeed, they , 
make it unnecessary for the Court to examine at all into the 
authority of the Secretary of the Interior and the Coal Mines 
Administrator. 

Ill 

The denial of an injunction was an appropriate exercise of 

the Court’s discretion 

j 

If, despite our firm belief that the court’s lack of jurisdiction i 
and the indisputable authority in the Secretary of the Interior 
and the Coal Mines Administrator require an affirmance of 
the judgment below, this Court should set that judgment aside, 
appellant requests (Br. 51) that it remand the case with direc¬ 
tions to the District Court to issue an injunction pendente lite. 

In view of that request, it seems advisable to consider, for a 
moment, the propriety of granting an injunction in this pro¬ 
ceeding at all. 

In our view, this case, in whatever posture, is not one for 
injunctive relief. The District Court’s denial of an injunction 
was an appropriate exercise of its discretion. 

It is, of course, well established that “an injunction is not 
a remedy which issues as of course.” Harrisonville v. W. S. 
Dickey Clay Mfg. Co., 289 U. S. 334, 337-338. As Mr. Justice 
Bailey said, in denying appellant’s application for a tempo¬ 
rary restraining order (App; 51a): 

The granting of an injunction in equity is not a matter 
of strict right, but is to some degree one for discre- 
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tionary action, and the Court considers thp relative 
injury to one party or the other that may result in thje 
issuance of an injunction or its denial. 

And cj. Burford v. Sun Oil Co., 319 U. S. 315' 318. Especially 
“Where large public interests are concerned and the issuance 
of an injunction may seriously embarrass the accomplishment 
of important governmental ends, a court of equity acts with 
caution and only on clear showing that its intervention is 
necessary in order to prevent an irreparable injury.” Hurley V. 
Kincaid, 285 U. S. 95, 104; see, also, Yakus v. United States* 
321U. S. 414,440-441. 

The allegations with respect to the damages which appellant 
contends will follow upon the effectuation of the agreement 
it seeks to enjoin (App. 12a, 32a-56a) are “not statements of 
fact at all but mere predictions.” National War Labor Board 
v. Montgomery Ward & Co., Inc., 144 F. (2d) 528, 530 (App. 
D. C.), cert. den. 323 U. S. 774. And as this Court there aptly 
stated: 

Judicial interference with administration is sometimes 
necessary but always serious. Interference with a vital 
war agency is particularly serious. A plaintiff cannot 
confer jurisdiction to review even commonplace admin¬ 
istrative action by a mere forecast that he will be 
irreparably injured if the court does not intervene. 
must allege facts which support his forecast. * * * 

It would be fruitless to speculate on whether the dire conset 
quences which appellant foresees from the recognition of tho 
UCT as representative of the supervisory employee at its mines 
will indeed come to pass. Although appellant predicts thehj- 
occurrence, the president of the supervisors’ union is of the con | 
trary view (App. 81ar-86a). And the National Labor Relaf 
tions Board, in its decision (App. 86a-130a), after it had con-i 
sidered the very same arguments by appellant as are here ad4 
vanced (App. 62a-64a), failed “to perceive . . . why sut 
pervisors represented by an affiliate of the union that is the 
collective bargaining representative of the rank and file miners} 
should be less solicitous of the safety of miners who are also} 
fellow union members than nonunionized or independently 



represented foremen would be” (App. 86a, at 102a). More¬ 
over, as we have already said (supra, pp. 21-22), it is impossible 
to perceive how appellant can be legally injured by the effectua¬ 
tion of an agreement with the UCT containing the numerous 
provisions protecting and preserving appellant’s every right 
which are contained in the contract executed here with the 
UCT. 

On the other hand, the Secretary of the Interior and the Coal 
Mines Administrator, if enjoined from putting the agreement 
into effect, would be prohibited from carrying out an obligation 
-which they assumed (in paragraph 11 of the Krug-Lewis agree¬ 
ment) in a successful effort to procure a resumption of the 
nation’s coal production which had broken down because of 
labor disturbances in the coal fields and, thus, to avert a 
calamity in the nation’s economic life. 

CONCLUSION 

Tor the foregoing reasons, we respectfully submit that the 
judgment of the District Court should be affirmed; and that, 
in no event, should an injunction issue. 

John F. Sonnett, 

Assistant Attorney General, 
Edward M. Curran, 

United States Attorney, 

J. Francis Hayden, 

Special Assistant to the Attorney General, 

Harry I. Rand, 

Attorney, Department of Justice, 
Attorneys for Appellees Krug and Moreel. 
Gerhard P. Van Arkel, 

General Counsel, National Labor Relations Board, 

A. Norman Somers, 

Assistant General Counsel, 

National Labor Relations Board, 
Attorneys for the Appellee Board members. 
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United States Department of the Interior, 

Coal Mines Administration, 

Washington 25, D.C. J 

Order No. CMAN-12. 

By agreement dated July 17, 1946 between the Coal Minps 
Administrator and the United Clerical, Technical and Super¬ 
visory Employees of the Mining Industry, Division of District 
50, United Mine Workers of America, and approved by the 
Secretary of the Interior and the Acting President of the United 
Mine Workers of America, concerning “Supervisory Employ¬ 
ees” employed by the Jones & Laughlin Steel Corporation, 
Vesta-Shannopin Coal Division, and Memorandum of inter¬ 
pretation relating to said agreement dated July 13,1946, signed 
by representatives of the same parties, certain changes in terms 
and conditions of employment, among other things, were 
agreed upon; the wage changes to be retroactive to May 2£, 
1946. Such changes in terms and conditions of employmei|it 
were ordered by the National Wage Stabilization Board pur¬ 
suant to Section 5 of the War Labor Disputes Act, which order 
was approved by the President on August 7, 1946. 

Now, therefore, pursuant to said Section 5 of the War Labor 
Disputes Act it is hereby ordered and directed that terms and 
conditions of employment concerning the said “Supervisory 
Employees” employed at the Vesta Mines Nos. 4, 5, and 6, arid 
the Shannopin Mine of the Jones & Laughlin Steel Corporation, 
Vesta-Shannopin Coal Division, Pittsburgh, Pennsylvania, 
which mines are in Government possession under Executive 
Order 9728, shall be the terms and conditions of employment 
which were in effect at the time possession of such mines was 
taken pursuant to said Executive Order 9728 as changed, 
amended, and supplemented by said agreement dated July ltr, 
1946, between the Coal Mines Administrator and the United 
Clerical, Technical and Supervisory Employees of the Mining 
Industry, Division of District No. 50, United Mine Workers of 
America. Terms and conditions of employment existing ^t 

(ic) 
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the time possession of said mines was taken (May 22, 1946) 
are hereby construed to mean the terms and conditions exist¬ 
ing on March 31,1946 or the last day when said mines were op¬ 
erated by the Jones & Laughlin Steel Corporation subsequent 
to said date. 

There are attached hereto and made a part hereof a copy of 
said agreement dated July 17, 1946, a copy of the Memoran¬ 
dum of interpretation relating to said agreement dated July 
13,1946, and a copy of the order of the National Wage Stabi¬ 
lization Board dated July 23, 1946 relative to the said agree¬ 
ment and Memorandum of interpretation, which order was 
approved by the President on August 7, 1946. 

This order shall be deemed to be a specific direction or order 
within the meaning of the terms and provisions of the Revised 
Regulations for the Operation of Coal Mines Under 
Government Control (11F. R. 7567). 

Ben Moreell, 

Coal Mines Administrator. 

August 17, 1946. 


Agreement 

Supervisory Employees 
Jones & Laughlin Steel Corp. 

This agreement between the Coal Mines Administrator 
under the authority of Executive Order No. 9728 (dated May 
21, 1946, 11 F. R. 5593) and pursuant to the provision of 
Section 11 of the Krug-Lewis Agreement of May 29, 1946, and 
the United Clerical, Technical, and Supervisory Employees of 
the Mining Industry, Division of District 50, United Mine 
Workers of America (hereinafter referred to as the Union), 
covers for the period of Government possession the terms and 
conditions of employment in respect to Vesta Mines Nos. 4, 
5 and 6, and the Shannopin Mine of the Jones & Laughlin 
Steel Corporation, Vesta-Shannopin Coal Division, Pitts¬ 
burgh, Pennsylvania. 

The term “supervisory employees,” as used in this agree¬ 
ment, means only those supervisors of production and main- 


tenance employees of the Jones <fc Laughlin Steel Corporation, 
Vesta-Shannopin Coal Division, as defined and described in ihe 
Decision and Direction of Elections of the National Labor 
Relations Board, dated March 7, 1946, and the Certification 
of Representatives and Order of said Board, dated May (27, 
1946, in Case No. 6-R-1191. The term “supervisory em¬ 
ployees” may or may not include certain persons to whom 
Jones & Laughlin Steel Corporation now ascribes the title “gen¬ 
eral assistant mine foreman”; and the matter of the inclusion 
or exclusion of such persons from the scope of this agreement- 
shall depend upon the decision of the National Labor Relations 
Board under such of its procedures as it may deem appropriate, 
after consultation with the Coal Mines Administrator and tjhe 
Union. 

1. Existing Terms and Conditions of Employment Preserved 

Except as amended and supplemented herein, this agree¬ 
ment carries forward and preserves the terms and conditions 
of employment for supervisory employees as they existed on 
May 22, 1946. 


2. Union Recognition 

With respect to recognition of the Union as the sole ajid 
exclusive agency and representative of the supervisory em¬ 
ployees, the Coal Mines Administrator will be guided by tfie 
decisions and procedure laid down by the National Labor 
Relations Board. 


3. Check Off 

The Coal Mines Administrator will direct the management 
that the dues of supervisory employees, who are members of 
the Union, not exceeding Two Dollars ($2.00) per month, shall 
be checked off the wages of members of said organization (sub¬ 
ject to the consent of said members, the continuance of said 
consent being at the option of said members but the option 
may be exercised only on one month’s written notice to tl^e 
management and the Union) at the rate of One Dollar ($1.00) 
per half month, and shall be remitted to the Secretary-Treas¬ 
urer of the Union not later than the first and sixteenth of 
each month; and that no other assessments shall be so checked 
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off except upon the written authorization of the International 
Executive Board of the United Mine Workers of America. 

The Coal Mines Administrator also will direct the manage¬ 
ment that initiation fees of the Union, in sums not to exceed 
One Dollar ($1.00) per member in any one pay period, shall 
(subject to the consent of said member) be deducted and re¬ 
mitted to the financial secretary of the Union, in the same 
manner as dues deductions. Under no circumstances shall 
the total initiation fee for any one man exceed Ten Dollars 
($ 10 . 00 ). 

4. Discrimination and Coercion 

The Coal Mines Administrator will use his good offices to 
the end that there shall be no discrimination, interference, 
restraint or coercion by management or any of its agents 
against any supervisory employees because of membership or 
appropriate Union activities. 

5. Vacations 

Supervisory employees shall be entitled to a vacation in ac¬ 
cordance with the existing practice, provided, however, that 
there shall be an increase in the vacation pay based upon the 
application of the increased wages provided in section 12 of 
this agreement to the vacation period, except that, in lieu of 
the increase in vacation pay generally applicable to super¬ 
visory employees, those supervisory employees employed on 
a day or shift basis shall receive twenty-five dollars ($25) 
increase in vacation pay. 

In accordance with and to the extent consistent with exist¬ 
ing practice, vacations will, so far as practical, be granted at 
times most desired by the supervisory employees, provided, 
that it does not interfere with the orderly operation of the 
mine. 

6. Seniority 

In accordance with and to the extent consistent with the 
practice now followed at each mine specified above, in all 
cases of promotion, demotion, increase or decrease of forces, 
or lay-offs, length of service and ability to perform the work 
shall be the determining factors. The seniority rule shall be 
applied separately at each mine specified above. 


Any supervisory employee who (a) voluntarily leaves the 
employ of the management, (b) fails to return to work without 
just cause within seven (7) days after notice to do so or (c) 
is discharged for a just cause shall lose his seniority rights. 

7. Changes in Classification of Work 

In accordance with and to the extent consistent with exist¬ 
ing practice, when a supervisory employee is required to fill the 
place of another employee receiving a higher rate of pay, ne 
shall receive the higher rate of pay, but at no time shall he Re¬ 
ceive a deduction in pay, when temporarily filling another job. 

8. Safety and Health 

The Coal Mines Administrator will direct the management 
to continue to make reasonable provisions for the safety ahd 
health of its supervisory employees and to operate the mines 
in accordance with applicable mining laws of the state and 
other applicable safety measures. 

9. Supervisors’ Mine Committee 

A committee of three (3) members at each mine specified 
above shall be selected by the Union. Only supervisory em¬ 
ployees may be members of the committee and each member 
shall be eligible to serve as such only so long as he continues to 
be such a supervisory employee. The function of the Super¬ 
visors’ Mine Committee is as described in Section 10 of this 
agreement. 

10. Settlement of Disputes 

Should differences arise between the supervisory employees 
and the management as to the meaning and application of the 
provisions of this agreement (including section 1, hereof), 
there shall be no suspension of or interference with work on 
account of such differences, but an earnest effort shall be made 
to settle such differences immediately: 

FIRST: Between the aggrieved party and a representative 
of the Coal Mines Administrator. 

SECOND: Through Supervisors’ Mine Committee and a 
representative of the Coal Mines Administrator. 

THIRD: Through a representative of the Union and a rep¬ 
resentative of the Coal Mines Administrator. 
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FOURTH: By a board consisting of four members, two of 
whom shall be designated by the supervisory employees and 
two by a representative of the Coal Mines Administrator. 

Should the board fail to agree, the matter shall be referred 
to an Umpire selected by the said board. Should the board be 
unable to agree upon the selection of an Umpire, he shall be 
designated by the International President of the Union and the 
Coal Mines Administrator or his representative. The decision 
of the Umpire, in any event, shall be final. 

11. Discharge Cases 

When a supervisory employee has been discharged from 
his employment and he believes that he has been unjustly 
dealt with, it shall be a case arising under the method of settling 
disputes herein provided. In all discharge cases should it be 
decided that an injustice has been dealt the supervisory em¬ 
ployee, he shall be reinstated with or without back pay in 
accordance with the settlement arrived at under the procedure 
provided in Section 10 of this agreement, provided, however, 
that such cases shall be taken up and disposed of within five 
(5) days from the date of discharge or as soon thereafter as 
possible. 

12. Wages 

Existing practice with respect to wages and hours of super¬ 
visory employees shall be continued in effect except that they 
shall receive an increase of $1.85 for each full day worked, 
provided, however, that overtime after 40 hours work per week 
shall be paid to the extent required by the Fair Labor Standards 
Act. 

The wage provisions of this section of the agreement shall 
be retroactive to May 22,1946. 

13. Legal Rights of Management Preserved 

(a) This agreement, directions of the Coal Mines Adminis¬ 
trator hereunder or compliance therewith by the management, 
shall in no sense be viewed as a waiver by the affected coal 
company or the Union of such rights as may be possessed by 
them including the right to a final judicial determination of 
the rights of supervisors under the National Labor Relations 
Act. 
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(b) The Union agrees that, in accordance with the procedure 
of the National Labor Relations Board, it will file as soon as 
practicable (but in no event later than 10 days after it receives 
a written notice from the Coal Mines Administrator to do so— 
which notice may be given so as to require the filing on or 
after August 25, 1946) a charge of refusal to bargain againist 
Jones & Laughlin Steel Corporation, Vesta-Shannopin Coal 
Division, to the end that that company may have an oppor¬ 
tunity to obtain a final judicial determination of the righ|ts 
of supervisors at its mines under the National Labor Relations 
Act. 

14. Responsibilities of Supervisory Employees to Manage¬ 
ment 

Supervisory employees shall continue at all times to conduct 
themselves in a manner wholly consistent with the proper 
performance of the duties assigned to them. Consistent with 
the National Labor Relations Act, they shall not engage in any 
conduct which would directly or indirectly impair the lawful 
position of management in its relationship to any person or 
persons who work for management or any union which majy 
represent such person or persons. The Union will use its best 
efforts to assure that the provisions of this section of the agree¬ 
ments are observed by the supervisory employees. 

15. Selective Training and Service Act 

This agreement shall not be construed or administered so 
as to modify the rights and privileges granted under the 
Selective Training and Service Act. 

16. Safety Laws 

Nothing in this agreement shall be construed to modify 
existing obligations of the supervisory employees to conforrja 
to the requirements of applicable state or Federal safety laws 
or rules. 


17. Changes in Law 

In the event that applicable legislation, ultimate court de¬ 
cision or action of the National Labor Relations Board nullifies 
or reverses the ruling of said Board in Case No. 6-R-1191, the 
Coal Mines Administrator reserves the right, on such notice 
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as he deems appropriate, to terminate this agreement in ac¬ 
cordance with Section 11 of the Krug-Lewis Agreement of May 
29, 1946. The Union reserves the same right. 

In the event that applicable legislation, ultimate court de¬ 
cision or action of the National Labor Relations Board modi¬ 
fies the ruling of said Board in Case No. 6-R-1191, the Coal 
Mines Administrator and the Union agree that, in accordance 
with Section 11 of the Krug-Lewis Agreement of May 29,1946, 
further discussion shall be had looking toward appropriate 
modification of this agreement. In the event that such modi¬ 
fication is not agreed upon within a reasonable time the Coal 
Mines Administrator reserves the right to terminate this agree¬ 
ment on such notice as he deems appropriate. The Union 
reserves the same right. 

18. Pending litigation 

If in the course of pending litigation the Coal Mines Admin¬ 
istrator should be enjoined from entering into or carrying out 
this agreement or any of its provisions or if this agreement or 
any of its provisions are declared illegal this agreement shall 
be null and void as of the date of its execution. 

19. Effective Date 

This agreement is effective as of July 17,1946, subject to the 
approval of appropriate Government agencies. 

Signed at Washington, D. C., on this 17th day of July 1946. 

(s) Ben Moreell, 

Coal Mines Administrator. 

(s) John McAlpine, 

President, the United Clerical, Technical, and 
Supervisory Employees of the Mining In¬ 
dustry, Division of District 50, United Mine 
Workers of America. 

Approved: 

(s) J. A. Krug, 

Secretary of the Interior. 

(s) John O’Leary, 

President, United Mine Workers of America. 



July 13,1946 

Subject: Proposed Contract Between Coal Mines Administra¬ 
tor and Union Concerning Supervisory Employees of 
Mines at Jones & Laughlin Steel Corporation, Vesta- 
Shannopin Coal Division, Pittsburgh, Pennsylvania. 

Memorandum for Admiral Moreell. 

Attached hereto is a draft of an agreement which embodies 
the understanding between the Coal Mines Administrator and 
the Union on the subject designated above. Although some 
clarification of the language of the agreement would be help¬ 
ful, the Union has urged that no changes be made. Matters 
which might be helped by clarification have been discussed 
with the Union, and they have agreed to the following as being 
proper interpretations of certain provisions in the agreement 
as indicated: 

1. Section 6 of the agreement means exactly what it would 
mean if it read: 

6. Senority 

In accordance with and to the extent consistent with the 
practice now followed at each mine specified above, in all cases 
of promotion, demotion, increase or decrease of forces, or lay¬ 
offs (a) ability to perform the work and (b) length of service 
shall be the determining factors. Where ability to perform 
the work is equal, length of service shall control. The seniority 
rule shall be applied separately at each mine specified above. 

Any supervisory employee who (a) voluntarily leaves the 
employ of the management, (b) fails to return to work without 
just cause within seven (7) days after notice to do so, or (c) is 
discharged for a just cause, shall lose his seniority rights. 

2. Section 7 of the agreement means exactly what it would 
mean if it read: 

7. Changes in Classification of Work 

In accordance with and to the extent consistent with exist¬ 
ing practice, when a supervisory employee is required to fill 
the place of another employee receiving a higher rate of pay, 
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he shall receive the higher rate of pay but at no time shall he 
receive a deduction in pay, when temporarily filling another 
job, unless his regular job has been discontinued for a definite 
or indefinite period of time for reasonable operating reasons. 

3. Section 8 of the agreement means exactly what it would 
mean if it read: 

8. Safety and Health 

I 

The Coal Mines Administrator will to the extent consistent 
with sections 14 and 16, hereof, direct the Management and 
the supervisory employees to continue to make reasonable pro¬ 
visions for the safety and health of employees of the manage¬ 
ment and to operate the mines in accordance with applicable 
mining laws of the state and other applicable safety measures. 

4. Section 9 of the agreement means exactly what it would 
mean if it read: 

9. Supervisors’ Mine Committee 

A commitee of three (3) members at each mine specified 
above shall be selected by the Union. Only supervisory em¬ 
ployees at each such mine may be members of the committee 
and each member shall be eligible to serve as such only so long 
as he continues to be such a supervisory employee at such 
mine. The function of the Supervisors’ Mine Committee is as 
described in Section 10 of this agreement. 

No. 6 mine has about six supervisory employees and for the 
purpose of Sections 9 and 10, Mine No. 6 and Mine No. 5 shall 
be considered as one unit. 

5. Section 10 of the agreement means exactly what it would 
mean if it read: 

10. Settlement of Disputes 

Should differences arise between the supervisory employees 
and the management as to the meaning and application of 
the provisions of this agreement (including section 1, hereof), j 
there shall be no suspension of or interference with work on 
account of such differences, but an earnest effort shall be made 
to settle much differences immediately: 

FIRST: Between the aggrieved party and representative 
of the Coal Mines Administrator. 
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SECOND: Through Supervisors’ Mine Committee and a 
representative of the Coal Mines Administrator. 

THIRD: Through a representative of the Union, and a 
representative of the Coal Mines Administrator. 

FOURTH: By a board consisting of four members, two of 
whom shall be designated by the supervisory employees and 
two by a representative of the Coal Mines Administrator. 

Should the board fail to agree, the matter shall be referred 
to an Umpire selected by the said board. Should the board be 
unable to agree upon the selection of an Umpire, he shall be 
designated by the International President of the Union and 
the Coal Mines Administrator or his representative. The deci¬ 
sion of the Umpire, in any event, shall be final. 

Supervisory employees and representatives of supervisory 
employees and representatives of the Union performing func¬ 
tions under this section shall not be paid by the management 
for time spent in performing such functions. 

6. Section 12 of the agreement means exactly what it would 
mean if it read: 

12. Wages 

Existing practice with respect to wages and hours of super¬ 
visory employees shall be continued in effect except that they 
shall receive an increase of $1.85 for each full day worjked, 
provided, however, as to those supervisory employees on aj day 
or shift basis, that overtime after 40 hours work per week shall 
be paid to the extent required by the Fair Labor Standards 
Act. 

The wage provisions of this section of the agreement shall 
be retroactive to May 22,1946. 

With the understandings encompassed in this memorandum 
agreed to by the Union and yourself, the proposed agreement 
between the Union and you covering the above subject matter 
would be ready for signatures if and when negotiations between 
the operators and the Union break down as I trust they will not 
if the parties make a sincere effort to reach a reasonable and 
constructive solution of the basic problems. 


716140 — 46 - 



12c 


On July 2, this memoradum was presented to Messrs. Yab- 
lonski and McAlpin and Reed for the Union and they agreed 
with Mrs. Cooper and myself that its content is correct. 

(s) Jesse B. Messitte, 

General Counsel. 

Attachment. 

Approved: 

(s) Ben Moreell, 

Coal Mines Administrator 
(s) John McAlpin, 

President, the United Clerical, Technical, 
and Supervisory Employees of the Min¬ 
ing Industry, Division of District 50, 

United Mine Workers of America. 

National Wage Stabilization Board, 

Washington 25, D. C. 

Case No. 1321-13-S5 

In the Matter of An Application Under Section 5 of the 
War Labor Disputes Act for Change in Terms and 
Conditions of Employment Affecting Supervisory 
Employees of the Jones <fe Laughlin Steel Corporation, 
Vesta-Shannopin Coal Division 

order 

On July 17,1946 the Coal Mines Administrator, acting under 
authority delegated by the Secretary of the Interior and pur¬ 
suant to Section 5 of the War Labor Disputes Act, filed an 
application with the National Wage Stabilization Board re¬ 
questing the Board to order certain changes in wages and other 
terms and conditions of employment affecting certain “super¬ 
visory employees” employed by the Jones & Laughlin Steel 
Corporation at its Yesta Mines 4, 5 and 6 and its Shannopin 
Mine. Possession of the above-mentioned mines and other 
facilities of the Jones & Laughlin Steel Corporation was taken 
by the Secretary of the Interior on May 22, 1946 under au¬ 
thority of Executive Order 9728. 
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The changes requested and provided for by this Orderj are 
included in the provisions of an Agreement dated July 17,1946 
between the Coal Mines Administrator and United Clerical, 
Technical and Supervisory Employees of the Mining Induitry, 
Division of District No. 50, United Mine Workers of America 
(hereafter called “the Agreement”), and a Memorandum of 
interpretation dated July 13,1946, signed by representatives of 
the same parties (hereafter called “the Memorandum”). Both 
the Agreement and the Memorandum have been submitted to 
the Board with the application of the Coal Mines Adminis¬ 
trator. Certain provisions of the Agreement do not provide 
for changes in existing terms and conditions of employment 
and are not, therefore, referred to in this Order. The “super¬ 
visory employees” affected by such Agreement and Memoran¬ 
dum and by this Order are those employees who are defined 
and described in the Decision and Direction of Election of | the 
National Labor Relations Board dated March 7, 1946 andjthe 
Certification of Representatives and Order of said Board dated 
May 27,1946 in Case No. 6-R-1191. 

Pursuant to the powers vested in it by Section 5 of the War 
Labor Disputes Act and Executive Order 9672 of December 
31,1945, the National Wage Stabilization Board, having made 
such investigation as it deems necessary and desirable and pav¬ 
ing found that the changes in terms and conditions of employ¬ 
ment as applied for are fair and reasonable within the meaiiing 
of Section 5 of the War Labor Disputes Act and are not in 
conflict with any Act of Congress or any Executive Oijder 
issued thereunder, hereby orders, with respect to the “super¬ 
visory employees” employed by Jones & Laughlin Steel Cor¬ 
poration, at Vesta Mines Nos. 4, 5 and 6 and Shannopin Mme: 

1. That the Secretary of the Interior provide for the collec¬ 
tion of union dues and initiation fees and the remittance there¬ 
of to the union in accordance with the provisions of Section 3 
of the Agreement. 

2. That the employees shall be enttled to paid vacations in 
accordance with the provisions of Section 5 of the Agreement. 

3. That rules of seniority shall be applied in accordance wlith 
the provisions of Section 6 of the Agreement as interpreted 
by the Memorandum. 
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4. That rules regarding changes in the classification of work 
of any employee shall be applied in accordance with the pro¬ 
visions of Section 7 of the Agreement as interpreted by the 
Memorandum. 

5. That provisions relating to the establishment of an 
Office Committee and the Settlement of Disputes shall be put 
into effect in accordance with Sections 9 and 10 of the Agree¬ 
ment as interpreted by the Memorandum. 

6. That the provisions relating to the method of dealing 
with discharge cases, shall be put into effect in accordance 
wjith Section 11 of the Agreement. 

7. That employees affected by this Order shall receive an 
increase of $1.85 for each full day worked, effective from and 
after May 22,1946. 

8. That this Order shall become effective in accordance with 
its terms only upon approval of the Order by the President. 
Upon such approval, all changes in terms and conditions of 
employment, except as otherwise expressly specified in the 
Order, shall be deemed effective as of July 17, 1946. 

Dated: Washington, D. C., July 30, 1946. 

National Wage Stabilization Board, 
(S) W. Willard Wirtz, 

(S) W. Willard Wirtz, Chairman. 

The industry members record their dissent. 

Approved: 

(S) Harry S. Truman. 
Harry S. Truman. 

The White House, August 7, 1946. 

This is a true copy of the original. 

(S) Grace L. Ault, 

Grace L. Ault, 

Executive Assistant to the Board. 


\ 
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305 Jones & Laughlin Building, 

Pittsburgh SO, Pennsylvania, 

August 28,1946. 

Admiral Ben Moreell, 

Coal Mines Administrator, 

Department of the Interior, 

Washington 25, D. C. 

Dear Sir: Receipt is acknowledged of your letter dated 
August 17,1946, with which was enclosed a copy of Orderj No. 
OMAN-12, bearing the same date and relating to certain 
supervisory employes of Jones & Laughlin Steel Corporation, 
Vesta-Shannopin Coal Division. 

As Operating Manager for the United States, I have dis¬ 
cussed Order No. CMAN-12 with the other operating officers 
and the personnel representatives of Jones & Laughlin Steel 
Corporation. They have asked me to report to you thatj the 
Corporation protests against Order No. CMAN-12, insofar 
as its execution would involve the recognition of the Union 
named therein as the representative of the Corporation’s ijnine 
supervisors, and contends that it cannot and should not be 
required to make the Order effective in any such respect, for 
the reasons relied upon in the pending legal action of Jon^s & 
Laughlin Steel Corporation v. United Mine Workers of Ainer- 
ica, Admiral Ben Moreell, as Coal Mines Administrator, et al., 
docket No. 35308 in the United States District Court foil the 
District of Columbia, and No. 9342 in the United States Court 
of Appeals for the District of Columbia. 

Yours very truly, 

(s) C. Henning, 

Operating Manager for the United States, 

Vesta-Shannopin Coal Division, 

Jones & Laughlin Steel Corporatio\n. 
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September 9, 1946. 

Mr. C. C. Henning, 

Operating Manager jor the United States, Vesta- 
Shannopin Coal Division, Jones & Laugh- 
lin Steel Corporation, 805 Jones & Laughlin 
Building, Pittsburgh 80, Pennsylvania. 

Dear Sir: Reference is made to your letter of August 28, 
1946, in which you report that the Jones & Laughlin Steel 
Corporation protests Order No. CMAN-12 of the Coal Mines 
Administrator. 

As Operating Manager for the United States, you are di¬ 
rected to comply with said Order forthwith. 

Very truly yours, 

Ben Moreell, 

Admiral, ( CEC, USN ), 

Coal Mines Administrator. 


United States of America, 

Before the National Labor Relations Board, 

SIXTH REGION. 


> Case No. 6-C-10S5 

In the Matter of Jones & Laughlin Steel Corporation, 
Vesta-Shannopin Coal Division and United Clerical, 
Technical, and Supervisory Employees Union of the 
Mining Industry, Division of District 50, United Mine 
Workers of America 

NOTICE OF HEARING 

Please Take Notice that on the 11th day of September 
1946 at nine-thirty o’clock in the forenoon, Eastern Daylight 
Saving Time, in Court Room No. 16, Eighth Floor, City- 
County Building, Pittsburgh, Pennsylvania, a hearing will be 
conducted before a duly designated Trial Examiner of the 
National Labor Relations Board on the allegations set forth 
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in the Complaint attached hereto, at which time and place you 
will have the right to appear in person, or otherwise, and give 
testimony. 

A copy of the Charge upon which the Complaint is based is 
attached hereto. 

You are further notified that you have the right to file with 
the undersigned Regional Director, acting in this matter as 
agent of the National Labor Relations Board, an answer to the 
said Complaint within ten (10) days from the service thereof. 

Please Take Notice that duplicates of all exhibits which 
are offered in evidence will be required unless, pursuant to re¬ 
quest or motion, the Trial Examiner in the exercise of his dis¬ 
cretion and for good cause shown, directs that a given exhibit 
need not be duplicated. 

Ix Witness Whereof the National Labor Relations Board 
has caused this, its Complaint and Notice of Hearing, to|be 
signed by the Regional Director for the Sixth Region on this 
20th day of August 1946. 

(S) Wm. Gilbert Nowell, 

Acting Regional Director, 

National Labor Relations Board, 

2107 Clark Building, Pittsburgh 22, Pennsylvania\ 

United States of America, 

Before the National Labor Relations Board, I • 

sixth region^ 

i 


Case No. 6-C-1085 


In the Matter of Jones & Laughlin Steel Corporation, 
Vesta-Shannopin Coal Division and United Clerical, 
Technical and Supervisory Employees Union of the 
Mining Industry, Division of District 50, United Mine 
Workers of America 


complaint 


It having been charged by the United Clerical, Technical and 
Supervisory Employees Union of The Mining Industry, Divi¬ 
sion of District 50, United Mine Workers of America, herein¬ 
after called the Union, that Jones & Laughlin Steel Corpora- 
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tion, Vesta-Shannopin Coal Division, hereinafter called the 
Respondent, has engaged in and is now engaging in certain un¬ 
fair labor practices affecting commerce as set forth and defined 
in the National Labor Relations Act, 49 Stat. 449, hereinafter 
referred to as the Act, the National Labor Relations Board, by 
its Regional Director for the Sixth Region, as agent of the 
National Labor Relations Board, designated by the National 
Labor Relations Board Rules and Regulations, Series 3, as 
amended, Article IV, Section 1, hereby issues its Complaint 
and alleges the following: 

1. Respondent is and has been for a long time a corporation 
organized and existing by virtue of the laws of the State of 
Pennsylvania, having its principal office in the City of Pitts¬ 
burgh, Pennsylvania, and operating plants at Pittsburgh, 
Pennsylvania; Aliquippa, Pennsylvania; and Cleveland, Ohio, 
and is now and has been continuously engaged in the produc¬ 
tion, manufacture, sale, and distribution of iron and steel prod¬ 
ucts. In connection with the production, manufacture, sale 
and distribution of its products. Respondent, through its Vesta- 
Shannopin Coal Division, is engaged in the mining of coal at 
Vesta Mines Nos. 4, 5 and 6 and the Shannopin Mine, all of 
said mines being located in the State of Pennsylvania. 

2. Respondent, in the course and conduct of its business, 
causes and has continuously caused over a long period of time 
a substantial part of the raw materials used in the manufacture 
of its products to be purchased and transported in interstate 
commerce from and through States of the United States other 
than the States of Pennsylvania and Ohio to its plants in the 
States of Pennsylvania and Ohio, and causes and has continu¬ 
ously caused over a long period of time a preponderant part 
of the products manufactured by it to be sold, shipped and 
transported in interstate commerce from its plants in the 
States of Pennsylvania and Ohio to, into and through States 
of the United States other than the States of Pennsylvania 
and Ohio. Respondent, in the course and conduct of its 
business, causes and has continuously caused over a long 
period of time a substantial part of the machinery, equip¬ 
ment and other materials used at its Vesta Mines Nos. 4, 5 
and 6 and Shannopin Mine to be purchased and transported 
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in interstate commerce from and through States of the United 
States other than the State of Pennsylvania to its aforesaid 
mines in the State of Pennsylvania, and causes and has con¬ 
tinuously caused over a long period of time a preponderant 
part of the coal mined by it at its aforesaid mines to be shipped 
and transported from its aforesaid mines to its Pittsburgh, 
Pennsylvania, and Aliquippa, Pennsylvania plants for use at 
said plants. 

3. The Union is a labor organization as defined in Section 
2 (5) of the Act. 

4. All supervisors of production and maintenance employees 
of the Jones & Laughlin Steel Corporation, Vesta-Shannopin 
Coal Division, Pittsburgh, Pennsylvania, including fire bosses, 
mine crew foremen, assistant mine foremen, maintenance 
bosses, mechanical bosses, and assistant general master me¬ 
chanic, but excluding supervisors of clerical and technical em¬ 
ployees, mine foremen, general assistant mine foremen, tipple 
foremen, general master mechanic, mine superintendents, gen¬ 
eral superintendent, assistant general superintendents, direc¬ 
tor of industrial labor relations, safety director, chief engineer, 
chief of police, weighmasters, weighmasters’ clerks, training 
supervisor, safety inspector, dispatchers, and filter operator^, 
constitute a unit appropriate for the purposes of collective bar¬ 
gaining within the meaning of Section 9 (b) of the Act, as 
found by the National Labor Relations Board in the Matter 
of Jones & Laughlin Steel Corporation, Vesta-Shannopin Coql 
Division and United Clerical, Technical and Supervisory Em¬ 
ployees Union of The Mining Industry, Division of District 
50, United Mine Workers of America, Case No. 6-R-1191, 
decided May 7,1946. 

5. Since on or about April 1,1946, and at all times thereafter, 
a majority of the employees in the aforesaid appropriate unit 
have designated and selected the Union as their representative 
for the purposes of collective bargaining with respondent, suqh 
designation and selection having been made pursuant to an 
election by secret ballot directed by the National Labor Rela¬ 
tions Board in the aforesaid Case No. 6-R-1191, and conducted 
under the supervision of the Regional Director for the Sixth 
Region of the National Labor Relations Board on April 1, 
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6. On May 27, 1946, the National Labor Relations Board 
by virtue of and pursuant to the power vested in it by Section 
9 (c) of the Act, and pursuant to Article III, Sections 9 and 10 
of the National Labor Relations Board Rules and Regulations, 
Series 3 as amended, certified that the Union had been desig¬ 
nated and selected by a majority of all the employees in the 
aforesaid appropriate unit for the purposes of collective bar¬ 
gaining with respect to rates of pay, wages, hours of employ¬ 
ment, and other conditions of employment. At all times since 
the said certification of the Union the Union has been, and 
continues to be, the exclusive representative of all the employees 
in the aforesaid appropriate unit for the purposes of collective 
bargaining with respect to rates of pay, wages, hours of em¬ 
ployment, and other conditions of employment. 

7. Since on or about May 28, 1946, and at all times there¬ 
after, the Union, by its officers, agents, and representatives, 
requested the Respondent to bargain collectively with respect 
to rates of pay, wages, hours of employment, and other condi¬ 
tions of employment with the Union as the exclusive represen¬ 
tative of all the employees in the aforesaid appropriate unit. 

8. Respondent, by its officers, agents, and representatives, 
while engaged as described above, has refused to recognize and 
accept as appropriate the aforesaid unit found by the National 
Labor Relations Board to be an appropriate unit as set forth in 
paragraph 4 above, and has since on or about May 28, 1946, 
and at all times thereafter, failed and refused and continues to 
fail and refuse to recognize the Union as the exclusive represen¬ 
tative of its employees in the aforesaid appropriate unit, and 
has since on or about May 23,1946, and at all times thereafter, 
failed and refused and continues to fail and refuse to bargain 
with the Union with respect to rates of pay, wages, hours of 
employment, and other conditions of employment. 

9. By the aforementioned acts of Respondent, acting through 
its officers, agents, and representatives, and by each of them as 
set forth in paragraph 8 above, Respondent did refuse and 
continues to refuse to bargain collectively with the representa¬ 
tives of its employees, and by all of the said acts and by each of 
them did engage in and is now engaging in unfair labor practices 
within the meaning of Section 8 (5) of the Act. 
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10. By the aforementioned acts of Respondent, acting 
through its officers, agents, and representatives, and by each of 
them as set forth in paragraph 8 above, Respondent did inter¬ 
fere with, restrain, and coerce and is now interfering with, re¬ 
straining, and coercing its employees in the exercise of their 
rights guaranteed in Section 7 of the Act, and by all of the siid 
acts and by each of them has engaged in and is now engag¬ 
ing in unfair labor practices within the meaning of Sectiop 8 
(1) of the Act. 

11. The activities of Respondent set forth in paragraphs] 8, 
9 and 10 above, occurring in connection with the operations I of 
Respondent, described in paragraphs 1 and 2 above, have a 
close, intimate, and substantial relation to trade, traffic, apd 
commerce among the several states and tend to lead to labor 
disputes burdening and obstructing commerce and the free 
flow of commerce. 

12. The aforesaid acts of Respondent set forth in paragraphs 
8, 9 and 10 above, constitute unfair labor practices affecting 
commerce within the meaning of Sections 8(1) and (5) abd 
Sections 2 (6) and (7) of the said Act. 

Whereupon, the National Labor Relations Board on this 28th 
day of August, 1946, issues its Complaint against the Jones & 
Laughlin Steel Corporation, Vesta-Shannopin Coal Division, 
Respondent herein. 

(S) Wm. Gilbert Nowell, 

Acting Regional Director\ 
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United States of America, 

Before The National Labor Relations Board, 

SIXTH REGION, 

Case No. 6-C-1085 
Date filed August 22, 1946, 

In the Matter of Jones & Laughlin Steel Corporation, 
Vesta-Shannopin Coal Division and United Clerical, 
Technical and Supervisory Employees Union of the 
Mining Industry, Division of District 50, United Mine 
Workers of America 


charge 

Pursuant to Section 10 (6) of the National Labor Relations 
Act, the undersigned hereby charges that Jones & Laughlin 
Steel Corporation, Vesta-Shannopin Coal Division at Pitts¬ 
burgh, Pennsylvania employing 200 workers in mining of coal 
has engaged in and is engaging in unfair labor practices within 
the meaning of Section 8 subsections (1) and (5) of said Act, in 
that 

Since on or about May 28,1946, and at all times thereafter, the 
said corporation, by its officers, agents and representatives, re¬ 
fused to bargain collectively with United Clerical, Technical 
and Supervisory Employees Union of The Mining Industry, 
Division of District 50, United Mine Workers of America, a 
labor organization duly certified by the National Labor Re¬ 
lations Board, as the exclusive representative of all supervisors 
of production and maintenance employees of the Jones & 
Laughlin Steel Corporation, Vesta-Shannopin Coal Division, 
Pittsburgh, Pennsylvania, including fire bosses, mine crew fore¬ 
men, assistant mine foremen, maintenance bosses, mechanical 
bosses, and assistant general master mechanic, but excluding 
supervisors of clerical and technical employees, mine foremen, 
general assistant mine foremen, tipple foremen, general master 
mechanic, mine superintendents, general superintendent, as¬ 
sistant general superintendents, director of industrial labor 
relations, safety director, chief engineer, chief of police, weigh- 
masters, weighmasters’ clerks, training supervisor, safety in¬ 
spector, dispatchers, and filter operators, for the purpose of col- 
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lective bargaining with respect to rates of pay, hours of em¬ 
ployment, and other conditions of employment. 

By the acts set forth in the paragraph above, and by other 
acts and conduct, it, by its officers, agents and representatives, 
interfered with, restrained and coerced its employees in the ex¬ 
ercise of the rights guaranteed in Section 7 of the National 
Labor Relations Act. 

The undersigned further charges that said unfair labor prac¬ 
tices affecting commerce within the meaning of said Act. 

Name and address of person or labor organization making 
the charge. (If made by a labor organization, give also the 
full name, local number and affiliation of organization^ and 
name and official position of the person acting for the organ¬ 
ization.) 

(S) John McAlpine; 

By John A. McAlpine, President, 

1606 Law <& Finance Building, Pittsburgh 19, (Pa. 
United Clerical, Technical and Supervisory ! 
Employees Union of the Mining Industry, 
Division of District 50, United Mine Workers j 
of America 

Subscribed and sworn to before me this 2d day of August, 
1946, at Pittsburgh, Pennsylvania. 

(S) Anne M. Sailley, j 
Anne M. Sailley, ; 
Designated Agent. 

July 18, 1946. 

Admiral Ben Moreell 

Coal Mines Administrator, 

Department of Interior 
Washington 25, D. C. 

Re Jones & Laughlin Steel Corp. v. United Mine Workers of 

America et al. 

Sir: The Jones & Laughlin Steel Corporation, on July 17, 
1946, filed a petition in the United States Court of Appeals for 
the District of Columbia, requesting that the Court issue an 
injunction pending the determination of the appeal iii this 
matter to restrain the execution of any agreement between the 
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Coal Mines Administrator and a division of the United Mine 
Workers of America, which would recognize the union as the 
exclusive bargaining agent for the supervisory employees of the 
corporation’s mines. We have been advised that after a copy 
of the petition was served on our office, such an agreement was 
entered into, on July 17, 1946, and submitted for approval to 
the National Wage Stabilization Board. 

It will be necessary in the preparation of this matter for 
presentation to the court, that we have your view with respect 
to the impact such an injunction might have on the administra¬ 
tion of the functions vested in you pursuant to Executive 
Order No. 9728. If, therefore, you desire that we oppose the 
granting of an injuction pending appeal, please submit to us 
promptly, for use in court, a statement setting forth your 
opinion as to whether such an injunction will affect the admin¬ 
istration of the functions under the executive order, in what 
manner your task will be affected, the reasons for your opinion, 
and the facts, if any, on which your opinion is based. If it is 
your belief that a restraint for a short period will not have 
deleterious effects, whereas one for a longer period will, please 
indicate at what point, in your view, such harmful effects will 
begin to be felt. 

Respectfully, 

(For the Attorney General.) 

John F. Sonnett, 
Assistant Attorney General. 

United States Department of the Interior, 

Coal Mines Administration, 
Washington 25, D. C., July 20,194-6. 

Re Jones & Laughlin Steel Corp. v. United Mine Workers of 

America et al. 


Mr. John F. Sonnett, 

Assistant Attorney General, 

Justice Department, Washington, D. C. 

My dear Mr. Sonnett: Your letter of July 18, asks for my 
views on certain matters pertaining to the above-described 
case. 

Pursuant to Executive Order No. 9728, issued May 21, 1946, 
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and in order to bring stability to a strike-torn industry, and 
hence renewed vitality to our whole economy which was rapidly 
deteriorating for lack of bituminous coal, the Secretary of tile 
Interior on May 29,1946, entered into the so-called Krug-Lewks 
Agreement. On the basis of that agreement, some 400,000 
mine workers returned to work and coal production was re¬ 
sumed. Included as an integral part of the agreement was 
Section 11 which provides: 

11. Supervisors 

With respect to questions affecting the employment 
and bargaining status of foremen, supervisors, technical 
and clerical workers employed in the bituminous min¬ 
ing industry, the Coal Mines Administrator will lj>e 
guided by the decisions and procedure laid down by the 
National Labor Relations Board. 

Shortly after the execution of the Krug-Lewis Agreement, 
the Coal Mines Administrator and representatives of his staff 
undertook to bargain with representatives of the union certi¬ 
fied by the National Labor Relations Board and on or about 
July 2, 1946, arrived at an understanding as to the substance 
of an agreement. That understanding, although it had been 
reduced to writing, was not signed on July 2, but instead in 
opportunity was afforded to the Jones & Laughlin Steel Cor¬ 
poration as well as to representatives of coal operators produc¬ 
ing a very large percentage of the total soft coal production in 
the United States, to sit down with the representatives of tljte 
United Mine Workers of America and of the supervisors’ unidn 
in order that they might undertake to bargain collectively 
between themselves. 1 Meetings between the industry repre¬ 
sentatives and the union were brought about through my 
efforts. 

I regret to say that these meetings did not prove successful 
and it appeared from the industry’s and union’s statements 

Contrary to the contention of counsel for the United Mine Workers of 
America, at the conference in Chief Justice Groner’s chambers on July i9, 
1946, representatives of the Jones & Laughlin Steel Corporation at no time 
during these negotiations receded from their position of refusing to bargain 
with the union as the representative of the unit designated as appropriate 
by the National Labor Relations Board. 



26c 


that only one course of action consistent with carrying out the 
provisions of Section 11 of the Krug-Lewis Agreement re¬ 
mained to me. That course of action was to sign the agreement 
that had been arrived at on July 2. Accordingly, on July 13, 

I signed the agreement, as did Mr. John McAlpine of the super¬ 
visors’ union. 

However, the agreement was subject to the approval of the 
Secretary of the Interior and the President of the United Mine 
Workers of America. Before approving the agreement, the 
Secretary sought to contact the President of the United Mine 
Workers of America for the purpose of satisfying himself 
whether or not further industry-union discussions of the super¬ 
visory problem and negotiations relating to other matters 
would be fruitful at this time. On July 17, the Secretary suc¬ 
ceeded in reaching Mr. Lewis who was away on vacation and, 
after talking with him as well as with Mr. John O’Leary, Acting 1 
President of the United Mine Workers of America, approved 
the agreement on that date. Mr. John O’Leary approved the 
agreement on the same date. Thereupon, in accordance with 
my responsibility under Executive Order No. 9728 and under 
the provisions of the agreement itself, I submitted the agree¬ 
ment to the National Wage Stabilization Board. I consider it 
to be my responsibility to support that agreement before the 
National Wage Stabilization Board, where it rests now for 
an order changing terms and conditions of employment as con¬ 
templated by the agreement, before I can put the agreement 
into effect. For the same reason I strongly oppose an injunc¬ 
tion or any other relief to the plaintiff in this case. 

You ask for my opinion as to the possible impact of an in¬ 
junction upon my administration of the functions under Ex¬ 
ecutive Order No. 9728. At best, my views would be mere 
predictions. The subject matter of the agreement is an exceed¬ 
ingly controversial one within the industry; it was in issue 
during the recent strike which brought about Government 
seizure, and its coverage in the Krug-Lewis Agreement was 
considered by the Secretary of the Interior to be essential to a 
resumption of coal production. Its coverage in Section 11 of ' 
the Krug-Lewis Agreement was necessarily a compromise. 
But it was determined by the Secretary of the Interior that a 
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gradual and orderly solution of the supervisory employee prob¬ 
lem under the National Labor Relations Act and by that 
agency which is equipped by statute and experience to deal 
with the problem was a reasonably sound approach to this 
difficult matter. The agreement here in question is the first 
step in that process. 

Of course, I cannot assume that in the event of the issuance 
of an injunction, the union would violate the provisions of law 
(Smith Connally Act) which prohibit organized work stop¬ 
pages during Government possession, and I would assume that 
if such stoppages were to occur in violation of law, the Attorney 
General would take appropriate steps to protect against further 
losses of production. At the same time, there is no means of 
measuring the possible individual reaction to an injunction pf 
the supervisory or rank-and-file employees of the Jones & 
Laughlin Steel Corporation or elsewhere in the industry. The 
fact remains that the 25% lag in production caused by tlie 
recent strike has not been overcome and any substantial loss 
of production which might result from stoppages or slow-down 
incident to an injunction might have serious consequences (o 
some of the users of bituminous coal in the United States aijd 
abroad, including utilities, railroads, general industry and 
householders. 

With respect to the contentions of the Jones & Laughlin Steel 
Corporation that it may be harmed by the agreement, I should 
like to say that there are many provisions of the agreement 
designed fully to protect the rights of management. The effect 
of these provisions, in my opinion, is to render the corporation 
free of any of the harmful effects which it claims will flow from 
the agreement. Indeed, I do not know of any further safe¬ 
guards I could have afforded management. The significant 
features of the agreement are as follows: 

1. The agreement covers only the period of Governmejit 
possession. It has no application whatsoever after Govern¬ 
ment possession ceases (Preamble). 

2. With regard to union recognition, the Coal Mines Admin¬ 
istrator agrees to be guided by the decisions and procedure laid 
down by the National Labor Relations Board (Section 2). 

3. With regard to safety and health, the Coal Mines Admin- 
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jstrator is to direct the management and the supervisory em¬ 
ployees to continue to make reasonable provisions for the 
safety and health of employees of the management and to 
operate the mines in accordance with applicable mining laws 
of the state and other applicable safety measures (Section 8 
and item 3 of the explanatory memorandum). 

4. With regard to the preservation of the legal rights of 
management, the agreement provides: 

(a) This agreement, directions of the Coal Mines 
Administrator hereunder or compliance therewith by 
the management, shall in no sense be viewed as a waiver 
by the affected coal company or the Union of such rights 
as may be possessed by them including the right to a 
final judicial determination of the rights of supervisors 
under the National Labor Relations Act. 

(b) The Union agrees that, in accordance with the 
procedure of the National Labor Relations Board, it will 
file as soon as practicable (but in no event later than 10 
days after it receives a written notice from the Coal 
Mines Administrator to do so—which notice may be 
given so as to require the filing on or after August 25, 
1946) a charge of refusal to bargain against Jones & 
Laughlin Steel Corporation, Vesta-Shannopin Coal Di¬ 
vision, to the end that that company may have an 
opportunity to obtain a final judicial determination of 
the rights of supervisors at its mines under the National 
Labor Relations Act (Section 13). 

5. With regard to the responsibility of supervisory em¬ 
ployees to management, the agreement provides: 

Supervisory employees shall continue at all times to 
conduct themselves in a manner wholly consistent with 
the proper performance of the duties assigned to them. 
Consistent with the National Labor Relations Act, they 
shall not engage in any conduct which would directly 
or indirectly impair the lawful position of management 
in its relationship to any person or persons who work for 
management or any union which may represent such 
person or persons. The Union will use its best efforts 
to assure that the provisions of this section of the agree- 
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ment are observed by the supervisory employees (Sec¬ 
tion 14). 

6. With regard to safety laws, the agreement provides: 

Nothing in this -agreement shall be construed to 
modify existing obligations of the supervisory em¬ 
ployees to conform to the requirements of applicable 
state or Federal safety laws or rules (Section 16). 

7. With regard to the impact of changes in law, the proposed 
agreement provides: 

In the event that applicable legislation, ultimate court 
decision or action of the National Labor Relations Board 
nullifies or reverses the ruling of said Board in Case No. 
6-R-1191, the Coal Mines Administrator reserves the 
right, on such notice as he deems appropriate, to ter¬ 
minate this agreement in accordance with Section 11 of 
the Krug-Lewis Agreement of May 29, 1946. The 
Union reserves the same right. 

In the event that applicable legislation, ultimate court 
decision or action of the National Labor Relations Board 
modifies the ruling of said Board in Case No. 6-R-1191, 
the Coal Mines Administrator and the Union agree 
that, in accordance with Section 11 of the Krug-Lewis 
Agreement of May 29, 1946, further discussion shall 
be had looking toward appropriate modification of this 
agreement. In the event that such modification is n^t 
agreed upon within a reasonable time the Coal Mines 
Administrator reserves the right to terminate this agree¬ 
ment on such notice as he deems appropriate. The 
union reserves the same right (Section 17). | 

8. With regard to pending litigation, the proposed agreement 
provides: 

If in the course of pending litigation the Coal Mines 
Administrator should be enjoined from entering into 
or carrying out this agreement or any of its provisions 
or if this agreement or any of its provisions are declared 
illegal this agreement shall be null and void as of the 
date of its execution (Section 18). 
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In this same connection, I wish to point out that, for pur¬ 
poses of the agreement, I am bound to be guided by the de¬ 
cisions of the National Labor Relations Board. I have not 
therefore, attempted to pass upon the merits of the supervisory 
employee problem, nor would I feel qualified to do so. 

For your information and for such use as you deem appro¬ 
priate, in connection with the submittal of this letter to the 
court, I enclose the following documents: 

[ 1. A copy of the Krug-Lewis Agreement of May 29, 1946, 

and particularly Section 11 thereof; 

2. A copy of the National Labor Relations Board certifica¬ 
tion of May 27,1946, certifying the United Clerical, Technical 
and Supervisory Employees of the Mining Industry, Division 
of District 50, United Mine Workers of America, as the bar¬ 
gaining agent for designated supervisors at the Jones & 
Laughlin Steel Corporation’s mines; 

3. A copy of the letter from the Chairman of the National 
Labor Relations Board dated June 18,1946, giving me guidance 
on the matter of the certification of May 27 being a decision of 
the National Labor Relations Board; 

4. A copy of the agreement between the Coal Mines Admin- 

; istrator and the union dated July 17,1946, containing the terms 

and conditions of employment of supervisory employees at the 
Jones & Laughlin Steel Corporation’s mines; 

5. A copy of an explanatory memorandum concerning said 
agreement; and 

6. A copy of an explanatory memorandum concerning said 
agreement; and 

6. A copy of the application dated July 17, 1946, which I 
submitted to the National Wage Stabilization Board. 

I understand that if this letter is used in court, it is your in¬ 
tention that your letter of July 18, requesting the information 
contained herein will likewise be submitted. 

I would appreciate it if you would convey to Chief Justice 
Groner that following the discussion in his chambers on July 
19, representatives of my office communicated with the Acting 
Chairman of the National Wage Stabilization Board and re¬ 
quested that the Board not act finally upon the application 
which I have submitted until we have communicated with them 
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again. This was done in strict compliance with the suggestion 
made by Chief Justice Groner for the handling of this matter 
pending further discussion in his chambers on Monday, Julyj 22. 
Sincerely yours, 

B. Moreell, 

Admiral , (CEC) U. 8. N„ 

Coal Mines Administrate 

Enclosures. 
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Foe the District of Columbia 


No. 9342 


I 

JONES & LAUGHLIN STEEL CORPORATION, j 

Appellant, 


v. 

UNITED MINE WORKERS OF AMERICA, ET AL., 

Appellees . 


ANSWER OF THE APPELLEES UNITED MINE 
WORKERS OF AMERICA, AN UNINCORPORATED j 
ASSOCIATION AND JOHN L. LEWIS, AS A REP-1 
RESENTATIVE THEREOF, TO PETITION OF 
APPELLANT FOR AN INJUNCTION PENDING 
THE DETERMINATION OF THIS APPEAL. 


Now come the United Mine Workers of America, an un¬ 
incorporated association, and John L. Lewis, as a repre¬ 
sentative member thereof, two of the Appellees in the above 
styled cause and for answer to the petition of Appellant ! 
corporation for an injunction pending the determination 
of this appeal respectfully shows to this Court as follows; i 



2 


1. That hitherto and in this cause there has already been 
filed in this court the complete record of all of the papers 
filed and proceedings had in the District Court of the United 
States for the District of Columbia. This record contains 
therein all of the applicable law which was urged and pre¬ 
sented in the Court below” both for the Appellant herein 
and these Appellees. This law and the authorities in which 
it may be found are therefore before this court and are by 
reference incorporated herein for the purpose of argument 
upon this petition of the Appellant. 

2. In order that this Court may have before it the com¬ 
plete factual situation as it exists now and at the time the 
Appellant filed its petition for injunction herein, these Ap¬ 
pellees attach hereto and make part of their answer as if 
herein fully set forth the affidavit of John McAlpine, Presi¬ 
dent of the United Clerical, Technical and Supervisory Em¬ 
ployees, a division of District No. 50, United Mine Workers 
of America. This affidavit discloses fully to the Court: 

1. The extremely narrow question existing and pre¬ 
sented upon the facts in this case. 

2. The lack of any necessity for injunctive relief upon 
the part of this Appellant. 

3. The extremely unsubstantial allegations in its pe¬ 
tition for relief to support the prayers thereof. 

3. Generally these Appellees show to this Court that the 
question now presented for its determination was consid¬ 
ered carefully and after argument in the Court below, First, 
upon an application for a temporary restraining order, and 
Secondly, upon an application for a preliminary injunction. 
Both the Appellant and the Appellees herein were heard 
full in the Court below, all facts were argued and every 
applicable decision brought to the attention of the Court 
below in that argument. After having heard fully from all 
parties in this Court, the Presiding Judge of the Court 
below entered the final judgment contained in the record 
herein and orally stated: 
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“As to any physical injuries to the mine, the prop¬ 
erty itself, I think your clients are fully protected by 
the right to go into the Court of Claims. As to other 
damages which you claim, frankly, I do not think it is 
your function to bring up that question and I do not 
think you are the interested party. The motion tor 
preliminary injunction will be denied. The motion for 
summary judgment will be sustained. I would take this 
matter under further consideration, but I have already 
studied this case on the application for a temporary 
restraining order.” 

4. From the affidavit hereto attached and mentioned here¬ 
inbefore, it appears that the whole question involved in the 
agreement mentioned in the Appellant’s petition in the 
Court below is an extremely narrow one. It relates entirely 
to the recognition of the union mentioned as the recognised 
bargaining agent for the members of that union with Re¬ 
spect to such matters and things as arise properly for dis¬ 
cussion between labor and management. From that affi¬ 
davit these facts appear: 

1. The members of this union affected by this agree¬ 
ment now attacked have been unionized and been mem¬ 
bers of the United Mine Workers of America over an 
extended period of years; that since 1943 the affiant 
therein has been President of that union. That union 
includes as hereinabove stated all of the so-called 
“supervisors” which the Appellant mentions and have 
been such members over said period of years afore¬ 
said. Certain other “supervisors” may be included 
in the agreement attacked herein but the inclusion 
thereof depends upon action taken by the National 
Labor Relations Board in the City of Pittsburgh, State 
of Pennsylvania, in a hearing to be held on July 22, 
1946. The inclusion or exclusion of those “supervis¬ 
ors” is covered in the agreement aforesaid and on pajge 
1 thereof. 

2. These “supervisors” including not only those ac¬ 
tually covered by said agreement aforesaid but also 
those subject to the determination of the National La¬ 
bor Relations Board in the hearing aforesaid have hll 
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been and are practical miners. Before they attained 
their positions as supervisors they had all worked in 
the mines and from such practical experience and work 
had been selected for their positions. During the time 
they had been so employed and before their promotions 
they all had been members of the United Mine Work¬ 
ers of America. 

3. These “supervisors” received their promotions 
only after experience had demonstrated their capacity 
so to become, and then, further, after they had been 
certified by the State of Pennsylvania under and in 
accordance with its laws and regulations enacted for 
the safety of those working in the mines in said state. 
They, therefore, became such supervisors and were li¬ 
censed as such only after years of actual mining and 
as members of the United Mine Workers of America. 

5. These men have been functioning as members of their 
own union throughout the period of years aforesaid and 
have worked in accordance with and under the supervision 
of the State of Pennsylvania and the management of this 
Appellant. The petition of this Appellant in the Court be¬ 
low was absolutely silent of a single instance in which this 
Appellant could point the Court to any failure upon the 
part of such supervisors to perform the duties assigned 
them either under the direction of Appellants’ management 
or within the laws and regulations prescribed by the State 
of Pennsylvania because of their membership, First, in the 
United Mine Workers of America, or Secondly, in their own 
union which has existed over the period of years herein¬ 
before mentioned. The Appellant in the Court below and 
in this Court has been entirely unable to cite one fact upon 
which it can base the conclusion to which it refers this 
Court as the basis for the relief it seeks at this time. 

6. Both the laws of the State of Pennsylvania and the 
regulations made thereunder, or by management, with re¬ 
lation to the safety of the operation of the mines and their 
proper maintenance, relate to matters over which the men 
as miners would naturally and have always seen to it that 


the object of said regulations and laws should be main¬ 
tained. They relate to the necessary safety of the mien 
working in the mines. Membership in the United Mine 
Workers of America, or in their own union, could in no way 
interfere with their proper functioning as such supervisors 
because the law of self-preservation itself would indic4te 
the effective performance of all duties looking toward th^ir 
individual safety whether they were union members or nj)t. 
The National Labor Relations Board, a f ter a lengthy hear¬ 
ing extending over many days during which testimony was 
taken on both sides with reference to this very question, 
and after full argument had thereon before it and lofig 
deliberation by it, so found and so stated in its determina¬ 
tion. 

7. The agreement herein attacked makes no substantial 
change whatsoever with reference to Appellant’s situation. 
Said agreement specifically states: “This agreement car¬ 
ries forward and preserves the terms and conditions pf 
employment for supervisory employees as they existed bn 
May 22, 1946.” (Agreement, page 2). The date May 22, 
1946 is cited because the mines were seized on midnight 
May 21, 1946. The affidavit discloses that those “ternjis 
and conditions of employment for supervisory employees” 
existed and were the same prior to May 22, 1946 as they 
were on that date and the only modification in those “terms 
and conditions” is as expressed in said agreement. 

8. Said agreement relates primarily to those subjects 

contained in the heading of each of its paragraphs. In 
paragraph 9 thereof, provision is made for a “Supervisory- 
Mine Committee” of three members at each mine, selected 
by the union, whose function shall be as described in Sec¬ 
tion 10 of said agreement: and Section 10 provides for sei- 
tlement of disputes with the provision that an Umpire ils 
to be selected in accordance with that paragraph and shall 
make final determination of disputed questions which can¬ 
not be resolved otherwise, and that decision of the Umpire 
“shall be final.” i 
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9. The agreement provides for the preservation of the 
legal rights of the management (paragraph 13). It speci¬ 
fies the responsibilities of the supervisory employees to 
management. (Paragraph 14). In fact the agreement is 
specific and detailed in its purpose, merely to carry “for¬ 
ward and preserve the terms and conditions of employment 
for supervisory employees as they existed on May 22,1946. 

10. In its petition in the Court of Appeals Appellant sets 
forth its grounds for asserting that “great and irreparable 
injuries, among them the followingPetition, Paragraph 
19, as follows: 

a. That the agreement will increase greatly the cost 
of operation of the four mines, all of which is payable 
out of Appellant’s monies. The affidavit attached ad¬ 
vises this Court that the entire coal mining industry 
nationally has requested the Wage Stabilization Board 
for an increase in wages for all supervisory employees, 
which is equal to or exceeds the wage scale provided 
for in said agreement. That petition excludes there¬ 
from this present Appellant but does so merely and 
only because the present Appellant and the supervisory 
employees’ union were in process of negotiation for 
a wage scale at the time the petition nationally was filed 
with said Wage Stabilization Board. Therefore, these 
Appellees assert the fact to be that there was and is 
now no justification for this first assignment for “great 
and irreparable injuries.” Appellees further assert 
that the fact this petition was filed by the industry na¬ 
tionally is one well known to this Appellant, and fur¬ 
ther that the Appellant well knows that the wage scale 
provided under this petition is one which has the uni¬ 
versal approval of the entire industry nationally. 

b. The second ground for “great and irreparable 
injuries” assigned is the dilution of responsibility of 
the supervisors to management and the greatly in¬ 
creased risk and hazards of injuries, to life and prop¬ 
erty in the Appellant’s mines. Again experience has 
shown the Appellant’s inability to submit any factual 
proof of this assignment. These supervisors have been 
members of the United Mine Workers for many years. 
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As stated before they have been members of their o^lni 
union under its present name since 1943. They ha)ve 
been carrying on their duties and functions in com¬ 
plete compliance with the laws of the State of Penn¬ 
sylvania and the regulation of management over all jof 
these years. In no instance have they failed in the 
performance of either. Appellant knows this. Ajp- 
pellant could cite no instance of any such failure. This 
experience has taught Appellant that membership hi 
the Union can affect the compliance of these “super¬ 
visors” with their duties in no way whatsoever. They 
are always subject to the laws of the State of Penn¬ 
sylvania, they cannot violate those laws without in¬ 
curring their sanction. The only question here in¬ 
volved with respect to this assignment is not one pf 
diluted responsibility;—because that cannot, has never 
and does not now exist—but as to whether the Coib- 
mittee of three members in each mine shall represent 
the membership of this Union with respect to su<jjh 
matters as wages, working conditions and complaints 
because the mines are not being maintained or super¬ 
vised properly and with due regard to the safety aijid 
working conditions of the men. Therefore, the exe¬ 
cution or putting into effect of this agreement can in 
no wise “incur the risks and hazards of injuries to life 
and property in the plaintiff’s mines.” 

c. The third assignment of “great and irreparable 
injuries” relates to the removal from Appellant’s 
mines of all such of the supervisors as shall refuse to 
accept or maintain membership in the Union and will 
result in the temporary or permanent deprivation of 
their services to Appellant, with the assertion that 
those services are of the greatest value to Appellant 
and of the greatest importance to the “safety, effi¬ 
ciency and economy of the operation of the four minesj” 
The economy of operations of the four mines is in no 
wise affected by the agreement in question. As here¬ 
tofore shown, the industry nationally has already peti¬ 
tioned the Wage Stabilization Board for the wage scale 
provided in the agreement, or one in excess thereof. 
The agreement can in no way affect either the safejy 
or the efficiency of the operation of the mines. The 
laws of the State of Pennsylvania and federal regji- 

I 
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lations provide completely for the safe and efficient 
operation and maintenance of all coal mines in the 
state. These “supervisors”, as heretofore shown, are 
licensed by the state, and only after their individual 
efficiency has been found. To assert, therefore, that 
these “supervisors” will wilfully or purposely per¬ 
form their duties to promote inefficiency or unsafe con¬ 
ditions is a conclusion unjustified either in reason or ■ 
in fact; and Appellant points to no facts to sustain it. 

To so much of this assignment of irreparable injury , 
these Appellees point this Court to the agreement it¬ 
self. It makes no provision for a closed shop. The 
members of the Union may consider or withhold their 
consent to the check-off (Agreement, paragraph 3, page 
2) either for dues or initiation fees. Therefore, the 
representation of Appellant in this regard is contrary i 
to the known facts and the agreement itself. 

11. These Appellees attach hereto a copy of the Petition 
filed with the Wage Stabilization Board for the wage scale 
of supervisory employees, hereinbefore mentioned, and re¬ 
spectfully ask that it be made part hereof as if herein fully 
set forth under its identification as Exhibit 2 to this An¬ 
swer. The averments of this Answer specifically demon¬ 
strate to this Court that there is nothing before it now 
which theretofore had not been considered carefully in the 
Court below. No new, different or other grounds are urged 
by this Appellant for an injunction at this stage of the 
proceedings which it had not urged in the Court below. 
The Petition in the Court below contains no averment of 
fact whatsoever. It proceeds entirely upon conclusions. 

It asks for a Declaratory Judgment and on its face dis¬ 
closes that the Court below was without jurisdiction to 
grant said Declaratory Judgment. For that reason the 
Court below entered its Order sustaining the Motion for a 
Summary Judgment. It now appears that the agreement 
in this case was finally and fully negotiated as early as the 
27th day of June, 1946; that on July 1, 1946, the defendant 
Admiral Ben Moreell had called the industry together na¬ 
tionally in order to effect a similar agreement upon similar 
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terms nationally with the entire industry; that the moving 
reason for failure of actual execution of this agreement, as 
already negotiated on June 27, 1946, was to give an oppor¬ 
tunity for the negotiation of such an agreement with the 
industry nationally; that these Appellees and the super¬ 
visory union had acceded to the desire of the Defendant 
Admiral Moreell to effect such an agreement nationally ajud 
for that reason had not requested the immediate execution 
of this agreement now attacked when it was fully nego¬ 
tiated on June 27, 1946; that Admiral Moreell made known 
to the entire representation of the national industry tte 
fact that this agreement now attacked had been reached 
after negotiation and representatives of this Appellajnt 
were present in that meeting and heard Admiral Moreell 
state that this agreement had been negotiated finally; that 
on July 3, 1946, the representatives of this supervisory 
union agreed with Admiral Moreell in conference to ljiis 
request to give to this Appellant copies of this very agree¬ 
ment, with the proviso that it should not be used for pubjlic 
purposes or for Court use; that as early therefore as Jijly 
3, 1946, these Appellees assert the fact to be that this Ap¬ 
pellant was fully advised of the terms and conditions of 
this agreement, of which it made no complaint in this Court 
until July 17, 1946; that this Appellant made no attempt 
to obtain an injunction in the Court below after the Court 
had advised this Appellant that the Motion for the Pre¬ 
liminary Injunction was denied and for Summary Judg¬ 
ment sustained; that as early as July 13, 1946, this agree¬ 
ment was signed by the authorized representatives of this 
supervisory union and the Defendant Admiral Moreell; 
that these representatives had pursued negotiations with 
the industry nationally from July 1, 1946, until approxi¬ 
mately noon July 13, 1946; that it was then learned that 
further negotiations would be unavailing and for that rea¬ 
son ceased; that shortly thereafter this agreement was then 
executed, as hereinbefore set forth, and passed to the De¬ 
fendant Krug for his approval; that it lay with the Defen¬ 
dant Krug until July 17, 1946, when the Defendant Krfig 
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was able to get in communication with Appellee Lewis here¬ 
in and, following a conversation between these two Defen¬ 
dants, the said agreement was approved officially by the 
Defendant Krug; that the Appellant failed throughout this 
period of time to file any request for relief in this Court, 
notwithstanding the knowledge which it had, as herein¬ 
before described; that the result of the conduct of the Ap¬ 
pellant in that regard was to time its application for relief 
now in this Court simultaneously with the final executed 
approval of the Defendant Krug; that the conclusion to be 
drawn from this course of conduct on the part of this Ap¬ 
pellant is that it deliberately delayed legal steps to inter¬ 
fere with the proper settlement of all questions involved 
in this agreement until all of them had been finally deter¬ 
mined, agreed upon and completely negotiated; and that 
the grounds for interfering now with the successful oper¬ 
ation of the mines, to the satisfaction of all parties to said 
agreement and to the public generally, are without any 
warrant in law and unjustified in fact. 

Wherefore, the premises considered, these Appellees re¬ 
spectfully pray that this Court deny to this Appellant the 
relief which it prays in the Petition which is filed herein. 

/s/ William E. Leahy, 

/s/ Welly K. Hopkins, 

/s/ Harrison Combs, 

/s/ Samuel Krimsby, 

Counsel for Appellees. 
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EXHIBIT 1. 

In the United States Court op Appeals 
For the District of Columbia 

_ 

No. 9342 ! 

Jones & Laughlin Steel Corporation, Appellant, j 

v. 

United Mine Workers of America, et al., Appellee sj. 

Affidavit of John Me Alpine. 

City of Washington, 

District of Columbia, ss: 

John McAlpine, being first duly sworn, deposes and s£ys: 

1. That heretofore he has made an affidavit in this ca|use 
which was duly filed in the Court below. 

2. That he specifically refers to and adopts that affidavit 
as part of this, his present affidavit, as if herein fully set 
forth. 

3. That he was one of the three representatives of his 
union who negotiated the Agreement in question in jthis 
case with the Defendant Admiral Moreell; that he was pres¬ 
ent personally at all of the negotiations; that his associates 
in those negotiations were Paul K. Reed and Joseph Ifab- 
lonski; that said negotiations began on, to wit, June 10, 
1946, with Admiral Moreell and continued until they were 
finally completed in the Agreement hereinbefore mentioned. 
The terms and conditions of the Agreement as it now ap¬ 
pears and which he attaches hereto as part of this, his Affi¬ 
davit, were finally completed on, to wit, June 25,1946. That 
date is important and explains the inclusion in the Agree- 


I 
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ment of the date August 25, 1946 (Agreement, paragraph 
13, page 6). This date, August 25, 1946, was fixed upon 
as a date which was at least sixty days beyond the date of 
the conclusion of negotiations and was inserted because 
the parties had agreed to institute an action before the Na¬ 
tional Labor Relations Board by filing a Charge before it 
“of refusal to bargain” against appellant herein. 

The parties in those negotiations had been careful in at¬ 
tempting to protect the full legal rights of this Appellant 
to any and all protection which it thought it might have 
under the law. That protection depended upon a filing with 
the National Labor Relations Board by the supervisors’ 
union of a charge of refusal to bargain against Appellant. 
This Charge was jurisdictional to the National Labor Re¬ 
lations Board. Upon its receipt that Board could then ini¬ 
tiate proceedings. In those proceedings this Appellant 
could assert any and all rights which it thought it might 
have and defend against the classification made thereto¬ 
fore by the National Labor Relations Board of such super¬ 
visors who might be included as representatives of the 
supervisory union in the negotiation of wages, hours of 
employment, tenns and conditions of employment, etc. It 
was thought that this Charge should not be filed earlier 
than sixty days from the date of the execution of this Agree¬ 
ment. Having settled all questions by negotiation on June 
25, 1946, the date August 25, 1946, was inserted for that 
reason. 

This Affiant respectfully calls this Court’s attention to 
the fact that, once the Charge aforesaid has been filed, all 
proceedings thereafter are between the Appellant herein 
and the National Labor Relations Board. It does not be¬ 
come an adversary action in which the supervisors’ union 
plays any part whatsoever, other than as witnesses or the 
supplying of evidence to assist the Board to come to a 
proper determination. 

4. Following the settlement of the questions as herein¬ 
before set forth, on June 25, 1946, advisory counsel of 
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Admiral Moreell requested a reopening of the negotiations 
in order to clarify certain paragraphs of the Agreement as 
it had already been struck. Your Affiant and his associates 
objected to a reopening of this Agreement because it was 
then known that the industry nationally would be invited in 
conference to negotiate a similar Agreement, if possible. 
Having closed their own Agreement my association adopted 
a Memorandum of Clarification which is attached to said 
Agreement, as appears in the said Agreement as attached 
hereto. This clarification memorandum was agreed to 6n 
June 27, 1946. From then to the time of its formal execu¬ 
tion and approval by the Defendant Krug, the said Agree¬ 
ment was never changed in any manner or form and no 
negotiations were ever instituted to change it. 

5. On July 1, 1946, Admiral Moreell convened the repre¬ 
sentatives of the industry nationally in conference. Your 
Affiant and his associates were present. The representa¬ 
tives of this Appellant were present also. Admiral Moreell 
then advised the industry of the purpose of the conferenc^. 

In his statement he told the members of the industry th^t 
he had completed the negotiations for this contract notv 
attacked. At that time, and on June 27, 1946, that Agree¬ 
ment had been reduced to typewriting and was in its per¬ 
manent form with the clarification memorandum attached 
thereto. In fact, it was lying on Admiral Moreell’s desk 
for signature of all parties thereto. 

On July 3, 1946, Admiral Moreell requested of yoUr 
Affiant and his associates permission to supply the Appel¬ 
lant with a copy of this Agreement. This request was made 
after the conclusion of a conference with the entire industry 
and its representatives. 

Your Affiant and his associates agreed to Admiral Morr¬ 
ell’s request, providing, however, that this Appellant should 
not use the Agreement either for public or Court use. 

On July 9,1946, your Affiant and his associates met with 
representatives of this Appellant. Appellant had always 
objected strenuously to the classification of supervisory ein- 
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ployees as made and determined by the National Labor Re¬ 
lations Board. Hoping to adjust amicably any and all 
differences between the supervisory union and the Appel¬ 
lant, your Affiant and his associates discussed the classifica¬ 
tion of supervisory employees over a period of approxi¬ 
mately four hours and endeavored to dispose of the objec¬ 
tions which this Appellant had to the determination made 
by the National Labor Relations Board. 

Appellant refused to recede from its demands and in the 
conference its representatives showed full knowledge of 
the Agreement as negotiated between your Affiant and his 
associates and Admiral Moreell. 

Negotiations between the entire industry and Admiral 
Moreell continued down to approximately noon, July 13, 
1946. It then became apparent that further negotiations 
could not succeed in any national understanding. For that 
reason the negotiations broke off. 

Immediately thereafter this Agreement was executed by 
Admiral Moreell and your Affiant and his associates. It 
was then passed to the Defendant Krug and was with him 
for his approval until July 17,1946. 

Upon that date, as your Affiant is informed, believes and 
therefore avers, the Defendant Krug was able to talk with 
the Defendant Lewis by phone and immediately thereafter 
executed the Agreement by signing his approval thereof. 
This telephone conversation, as your Affiant believes and 
therefore avers, occurred approximately at 10:45 A.M. 
Shortly thereafter, the Defendant Krug signed his ap¬ 
proval to this Agreement. 

Your Affiant further says that Admiral Moreell had ad¬ 
vised the industry nationally that he would sign this Agree¬ 
ment if the industry nationally was unable to negotiate a 
similar one; that the Appellant’s representatives were 
present in that conference when Admiral Moreell made that 
disclosure; that one of its representatives, Mr. Harry 
Moses, remained in the conference up to and including July 
12,1946; and that he, as a representative of said Appellant, 
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knew that Admiral Moreell was going to sign said Agree¬ 
ment if the industrial negotiations broke off. 

Your Affiant says that he has been President of the super¬ 
visory union since its initiation under another name in 1941; 
that he remained President after its affiliation with the 
United Mine Workers of America and under its present 
name; that he has full knowledge of the duties and func¬ 
tions which supervisors perform in the mines of Appellant; 
that he has been a supervisor himself; that he first began j to 
work in the mines in 1918 and has continued either to actu¬ 
ally work in the mines or as President of the supervisory 
union to date; that the safety and maintenance of all mines 
in the State of Pennsylvania are under appropriate laVs 
and regulations enacted for the purpose of protecting t|he 
men in their work in the mines; that supervisors are selected 
from the miners because of their ability and experience; 
that they can become supervisors only upon license from 
the State of Pennsylvania and after service of an appren¬ 
ticeship as a miner in the mines; that the physical safety 
of the men and the proper maintenance of the mines apd 
the property of this Appellant have been under the super¬ 
vision, direction and control of supervisors throughout tfie 
years; that those supervisors have been members at ohe 
time of the United Mine Workers of America while th£v 
were actually working in the mines and later members of 
the supervisors’ union when they were duly licensed by the 
State of Pennsylvania so to function and promoted to thht 
position; that he knows these men personally and has ov^r 
a long period of years; that he has seen many supervisors 
function in their duties and knows that they have performed 
their duties ably and efficiently; that he knows of no in¬ 
stance when membership either in the United Mine Workers 
of America or in their own supervisors’ union caused any 
one of them to fail in the performance of his duties <|>r 
caused any one of them to purposely or deliberately fail jo 
perform his duties; that the safety of the supervisors within 
the determination of the National Labor Relations Boaijd 
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is the same as the safety of the men working in the mines 
themselves; that the National Labor Relations Board sep¬ 
arated in its classification all supervisors who might act 
as representatives for the union members from those who 
were in positions where policies were determined; that 
from the mine foremen up the National Labor Relations 
Board excluded from its determination all men who were 
authorized by management to fix, determine and make poli¬ 
cies and who possessed the authority to hire and fire em¬ 
ployees. These men are not within the group which were 
classified in the determination made by the National Labor 
Relations Board; neither are they included in this contract. 

Thus, the question settled by this Agreement was an ex¬ 
tremely narrow one. In other words, the men affected by 
this Agreement had always been members of the super¬ 
visory union; before that they had been members of the 
United Mine Workers of America. Frequently they had 
elected committees to represent them and to present to 
management complaints which the members of the union 
thought should be adjusted. At times management met 
with these committees informally; at other times manage¬ 
ment refused to meet with them. In other words, this 
Appellant has known throughout the years that this union 
of supervisory employees existed. It knew, further, that 
it had selected committees to represent them with respect 
to complaints. 

All this Agreement has finally determined is that such 
committee as provided in the Agreement shall be the repre¬ 
sentative committee of the supervisory union in its dealings 
with management, and the Agreement covers only the period 
ot time when the United States of America shall retain 
possession of the mines. 

It binds the Appellant in no way whatsoever. In fact, 
this Affiant and his associates willingly agreed to the pro¬ 
vision that it should file the charge of refusal to bargain 
mentioned in said Agreement. Your Affiant and his asso¬ 
ciates could have refused such a provision. Had they done 
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so, the Appellant could not have urged its right to contest 
the determination as made by the National Labor Relations 
Board. However, your Affiant and his associates, desirihg 
to protect the right of Appellant in this regard, consented to 
said provision, will abide by it, and perform it, although, 
after the charge aforesaid has been filed, your Affi ant’s 
union will have no direction or control over the proceedings. 
They will simply become witnesses and the National Labj>r 
Relations Board will conduct and control those proceedings, 
with full representation for and on behalf of Appellant 
present in order to protect all of its rights and to contest 
the determination of the National Labor Relations Board 
as made. 

Your Affiant speaks officially. He is President of tie 
Supervisors’ Union. He can and now assures this Coi^rt 
that no member of said union will violate his obligations 
or his duties or that the union will either wink at any sujih 
violation or excuse it; that never throughout the years of 
the existence of said union has there been any cause of 
complaint for the failure on the part of any one of its 
members to do his duties because of membership in said 
union; that there exists no obstacle to the proper per¬ 
formance of duties by reason of any oath taken or represen¬ 
tation made upon admission to membership; that the duties 
performed by members under this Agreement will be those 
of a supervisory capacity; that Appellant will have full 
control and management of its mines and that nothing |in 
the past or future can, or will, justify the assignments made 
by this Appellant in its Petition in the Court below, and 
more particularly in paragraph 19 thereof; and that sarjie 
interest which motivates management to be careful in t|ie 
preservation of its mines also motivates the persons of the 
members in those mines when working and performing 
those duties. 

It would be idle to assert that a member of the Super¬ 
visory Union would be careless in his obligation to pre¬ 
serve the safety and the property of the management wh^n 
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to do so he would be endangering his own safety and 
jeopardising his own best interests. 

/s/ John Me Alpine 

John Me Alpine. 

Subscribed and sworn to before me this 20th day of 
July, 1946. 

/s/ Lillian Weisse, 

Notary Public. 
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EXHIBIT 2. 

Copy 

THE SHOREHAM 
2500 Calvert Street, N. W. 

Washington, D. C. 

June 10, 194^5 

Mr. Willard Wirtz, Chairman, 

National Wage Stabilization Board, 

Labor Department Building, 

Washington, D. C. 

My dear Mr. Wirtz: 

The Secretary of the Interior, acting as Coal Mines Ad¬ 
ministrator, has executed an agreement with the United 
Mine Workers of America effective as of May 29, 1946. 
Certain terms and conditions contained in that agreemtent 
have been approved and ordered into effect by the National 
Wage Stabilization Board and the President of the United 
States on May 31,1946. Appropriate Government agencies 
have approved the agreement. 

If the agreement becomes operative, it will generally re¬ 
sult in an increase of 1 SV 2 cents per hour in the wages of 
members of the United Mine Workers of America covered 
by the agreement, and make certain adjustments 
vacation pay. By reason of the agreement these 
ments are retroactive to May 22, 1946, the date of 
ment seizure, and under arrangements being made by ihe 
coal companies the adjustments will be applied retroac¬ 
tively to April 1, 1946. 

Gross inequities with respect to those employees who ^re 
subject to the jurisdiction of the National Wage Stabilisa¬ 
tion Board, but whose terms and conditions of employment 
have not been changed by the Krug-Lewis Agreement, will 
result from the increases to the persons covered by ^he 


in their 
adjust- 
Govern- 
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agreement and intra-plant employee relationships will be 
seriously affected unless your Honorable Board permits 
adjustments to other employees comparable to those pro¬ 
vided in the Krug-Lewis Agreement. 

This application is limited to those employees who are 
interrelated with mineworkers who are working under the 
Krug-Lewis agreement. It does not cover employees at 
mines manned by members of the Progressive Mine Work¬ 
ers of America nor to other employees, if any, for whom an 
exclusive bargaining agent has been certified under the 
decision and procedures of the National Labor Relations 
Board. 

Subject to the qualifications noted above, we therefore 
respectfully request general authorization, effective April 
1, 1946, to adjust the compensation of employees who are 
not members of the United Mine Workers of America and 
who are subject to the jurisdiction of the National Wage 
Stabilization Board as follows: 

1. An increase of lSVzt per hour. 

2. An increase of $25 per year in vacation pay, appli¬ 
cable only to employees working on a day or shift 
bases. 

Respectfully submitted, 

Operators’ Negotiating Committee 

National Bituminous Coal Wage 
Conference 

• 

By /s/ Ezra Van Horn 
Chairman 
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Copy 

UNITED STATES 
DEPARTMENT OF INTERIOR 
COAL MINES ADMINISTRATION 
Washington 25, D. C. 

I 

In Reply Refer to 
10 June 1946 

My dear Mr. Wirtz: 

Concerning the application of June 10 made by Ejzra 
Van Horn on behalf of the Operators’ Negotiating Cpm- 
mittee for approval of certain comparable increases to (em¬ 
ployees in the bituminous coal industry not covered by the 
Krug-Lewis Agreement of May 29, I would appreciate i|t if 
prompt action were taken upon this application. With! re¬ 
spect to the mines listed below, I intend to engage in Col¬ 
lective bargaining with the duly designated exclusive bar¬ 
gaining agent of the employees affected. 

Jones & Laughlin—Supervisory employees and c}er- 
ical and technical non-supervisory employees, as pro¬ 
vided in applicable orders of the National Labor Re¬ 
lations Board. 

Industrial Collieries Corporation—The clerical em¬ 
ployees in the accounting division of the company 
located at Johnstown, Pennsylvania, as provide^ in 
the applicable order of the National Labor Relations 
Board. 

I have canvassed this matter with the National Labor Re¬ 
lations Board, and it appears from available information 
that no other elections have been ordered or consented to 
in any pending case. 

The problem of determining whether or not there are 
any cases in which consent elections can be arranged is a 
difficult technical problem and is likely to take some consid¬ 
erable time for study and consideration. I recommend that 
the Board should not withhold approval of any portion of 
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the application of the Operators’ Negotiating Committee 
while these problems are being studied since it has been, 
I am informed, the practice of the industry for more than 
forty years to make simultaneous adjustments for other 
employees comparable to those provided by contract for 
production and maintenance employees. 

Sincerely yours, 

/s/ B. Moreell 

Vice Admiral B. Moreell, 

Coal Mines Administrator 

Mr. W. Willard Wirtz, Chairman, 

National Wage Stabilization Board. 

Copy 

NATIONAL WAGE STABILIZATION BOARD 
Department of Labor Building 
Washington 25, D. C. 

RULING 

Date of Board action: June 
11, 12 and 14, 1946. 

Date of mailing of this Rul¬ 
ing: June 25, 1946. 
Application dated: June 10, 
1946 

Operators’ Negotiating 
Committee 

National Bituminous Coal 
Wage Committee 
Case Number: 1116-13-3 

Dear Sir: 

The National Wage Stabilization Board, pursuant to the 
Stabilization Act of October 2, 1942, as amended and the 
Executive Orders, rules and regulations issued thereunder, 


Mr. Ezra Van Horn 
Chairman, Operators’ Nego¬ 
tiating Committee 
National Bituminous Coal 
Wage Conference 
The Shoreham 
2500 Calvert Street, N. W. 
Washington 8, D. C. 
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has found that the increases described in the application 
referred to above are approvable under Sections 3 (a) bf 
Executive Order 9697 and Section 304 of the Supplementary 
Wage and Salary Regulations of the Economic Stabiliza¬ 
tion Director of March 8, 1946, to the extent that: 

(1) the increases affect employees who are not repre¬ 
sented by a recognized or certified exclusive col¬ 
lective bargaining agent, and with respect to who^e 
representation no election has been ordered or con¬ 
sented to under the decisions and procedures pf 
the National Labor Relations Board; and 

(2) the increased vacation patients do not amount 
to more than $100.00 per year. 

Approval of the application is therefore given by tljie 
Board and also on behalf of the Economic Stabilization 
Director to the extent indicated above. The Labor mem¬ 
bers dissented from the approval. 

/s/ W. Willard Wirtz 
W. Willard Wirtz 
Chairmm 

Enclosures: CIO Labor Members 
Statement and AFL Member’s 
Dissenting Opinion 

cc: Vice Admiral B. Moreell 
Coal Mines Administrator 
United States Department of the Interior 
Washington 25, D. C. 

John L. Lewis, President 
United Mine Workers of America 
United Mine Workers Building 
15th and I Street, N. W. 

Washington, D. C. 

Daniel F. Kemp, Price Executive 
Solid Fuel Price Branch 
Office of Price Administration 
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EXHIBIT 3. 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
COAL MINES ADMINISTRATION 
Washington 25, D. C. 

17 July 1946 

For July 18 Release 

The Coal Mines Administrator today made application 
to the National Wage Stabilization Board in accordance 
with Section 5 of the War Labor Disputes Act for changes 
in terms and conditions of employment pursuant to agree¬ 
ments reached between the Coal Mines Administrator and 
the United Clerical, Technical and Supervisory Employees 
Union, Division of District 50, United Mine Workers of 
America, concerning the supervisory employees of the 
Vesta #4, #5 and #6 and the Shannopin Mines of the 
Jones & Laughlin Steel Corporation, the clerical and tech¬ 
nical employees of these same mines, and the clerical and 
technical employees in the accounting division of the gen¬ 
eral office of the Industrial Collieries Corporation. 

Copies of the agreements and the application to the Na¬ 
tional Wage Stabilization Board are attached hereto. 

July 17, 1946 
GC-1 

Mr. W. Willard Wirtz, Chairman, 

National Wage Stabilization Board, 

Washington, D. C. 

My dear Mr. Wirtz: 

Pursuant to Section 5 of the War Labor Disputes Act, 
I hereby apply for changes in the terms and conditions of 
employment of certain persons employed by Jones & Laugh¬ 
lin Steel Corporation, Vesta-Shannopin Coal Division, and 
Industrial Collieries Corporation in the manner and to the 
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extent provided in the agreements submitted herewith and 
the accompanying explanatory memoranda. 

The agreements and explanatory memoranda submitted 
herewith are as follows: 

1. An agreement dated July 17, 1946, between the cL 
Mines Administrator and the United Clerical, Technical abd 
Supervisory Employees of the Mining Industry, District 
No. 50, United Mine Workers of America, and approved by 
the Secretary of the Interior and the Acting President of 
the United Mine Workers of America, in respect to “Su¬ 
pervisory employees” employed by Jones & Laughlin St^el 
Corporation, Vesta-Shannopin Coal Division, at its VeSta 
No. 4, No. 5, No. 6 and Shannopin Mines; and an explana¬ 
tory memorandum pertaining to said agreement. 


2. An agreement dated July 17, 1946, between the Coal 
Mines Administrator and the same Union, and approved 
by the Secretary of the Interior and the Acting President 
of the United Mine Workers of America, in respect ito 
“clerical and technical employees 77 employed by Jones & 
Laughlin Steel Corporation, Vesta-Shannopin Coal Divi¬ 
sion, at its mine offices and its general mine office at Cali¬ 
fornia, Pennsylvania; and an explanatory memorandum 
pertaining to said agreement. 


3. An agreement dated July 17, 1946, between the Cokl 
Mines Administrator and the same Union, and approved 
by the Secretary of the Interior and the Acting President 
of the United Mine Workers of America, concerning “cler¬ 
ical and technical employees 77 employed by the Industrial 
Collieries Corporation in its accounting division at its gen¬ 
eral office in Johnstown, Pennsylvania; and an explana¬ 
tory memorandum pertaining to said agreement. 

Each of the foregoing agreements is predicated upcfn 
Section 11 of the Krug-Lewis Agreement of May 29, 1946. 
Certain provisions of that agreement have heretofore be^n 
approved by your Board and by the President. 
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In respect to the employees covered by each of the agree¬ 
ments, the Union has been certified by the National Labor 
Relations Board as their bargaining agent. For your con¬ 
venience, copies of the certifications of the National Labor 
Relations Board are submitted herewith. 

In view of the importance of this matter, I trust that your 
Board will make every effort to approve this application 
with all reasonable speed. Union representatives and I or 
my representatives are prepared to appear before the 
Board to present additional information if so desired. 

Sincerely yours, 

/s/ Ben Moreell. 

Admiral Ben Moreell 
Coal Mines Administrator. 

Messitte :Copper :lpb :lrf 
Enclosures. 

July 13,1946 

Subject: Proposed Contract Between Coal Mines Admin¬ 
istrator and Union Concerning Supervisory Em¬ 
ployees of Mines at Jones <& Laughlin Steel Cor¬ 
poration, Vesta-Shannopin Coal Division, Pitts¬ 
burgh, Permsylvcunia. 

Memorandum for Admiral Moreell. 

Attached hereto is a draft of an agreement which em¬ 
bodies the understanding between the Coal Mines Admin¬ 
istrator and the Union on the subject designated above. 
Although some clarification of the language of the agree¬ 
ment would be helpful, the Union has urged that no changes 
be made. Matters which might be helped by clarification 
have been discussed with the Union, and they have agreed 
to the following as being proper interpretations of certain 
provisions in the agreement as indicated: 
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1. Section 6 of the agreement means exactly what it 
would mean if it read: 

6. Seniority 

In accordance with and to the extent consistent with 
the practice now followed at each mine specified alpove, 
in all cases of promotion, demotion, increase or de¬ 
crease of forces, or lay-offs (a) ability to perform the 
work and (b) length of service shall be the determin¬ 
ing factors. Where ability to perform the work is 
equal, length of service shall control. The seniority 
rule shall be applied separately at each mine specified 
above. | 

Any supervisory employee who (a) voluntarily 
leaves the employ of the management, (b) fails tb re¬ 
turn to work without just cause within seven (7) days 
after notice to do so, or (c) is discharged for a just 
cause, shall lose his seniority rights. 

2. Section 7 of the agreement means exactly wh^t it 
would mean if it read: 

7. Changes in Classification of Work 

In accordance with and to the extent consistent yith 
existing practice, when a supervisory employee is! re¬ 
quired to fill the place of another employee receiving a 
higher rate of pay, he shall receive the higher rate of 
pay but at no time shall he receive a deduction in jbay, 
when temporarily filling another job, unless his Reg¬ 
ular job has been discontinued for a definite or in¬ 
definite period of time for reasonable operating 
reasons. 

i 

3. Section 8 of the agreement means exactly whaj; it 
would mean if it read: 

8 . Safety and Health 

The Coal Mines Administrator will to the extent Con¬ 
sistent with Sections 14 and 16, hereof, direct the man¬ 
agement and the supervisory employees to continue to 
make reasonable provisions for the safety and health 
of employees of the management and to operate the 
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mines in accordance with applicable mining laws of 
the state and other applicable safety measures. 

4. Section 9 of the agreement means exactly what it 
would mean if it read: 

9. Supervisors' Mine Committee 

A committee of three (3) members at each mine spe¬ 
cified above shall be selected by the Union. Only super¬ 
visory employees at each such mine may be members 
of the committee and each member shall be eligible to 
serve as such only so long as he continues to be such a 
supervisory employee at such mine. The function of 
the Supervisors’ Mine Committee is as described in 
Section 10 of this agreement. 

No. 6 mine has about six supervisory employees and for the 
purpose of Sections 9 and 10, Mine No. 6 and Mine No. 5 
shall be considered as one unit. 

5. Section 10 of the agreement means exactly what it 
would mean if it read: 

10. Settlement of Disputes 

Should differences arise between the supervisory 
employees and the management as to the meaning and 
application of the provisions of this agreement (in¬ 
cluding section 1, hereof), there shall be no suspension 
of or interference with work on account of such differ¬ 
ences, but an earnest effort shall be made to settle such 
differences immediately: 

First : Between the aggrieved party and a represen¬ 
tative of the Coal Mines Administrator. 

Second: Through Supervisors’ Mine Committee 
and' a representative of the Coal Mines Adminis¬ 
trator. 

Third: Through a representative of the Union, and 
a representative of the Coal Mines Administrator. 

Fourth: By a board consisting of four members, 
two of whom shall be designated by the super- 
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visory employees and two by a representative 
the Coal Mines Administrator. 


of 


Should the board fail to agree, the matter shall be! re¬ 
ferred to an Umpire selected by the said board. Shbuld 
the board be unable to agree upon the selection oi an 
Umpire, he shall be designated by the International 
President of the Union and the Coal Mines Adminis¬ 
trator or his representative. The decision of the Um¬ 
pire, in any event, shall be final. 

Supervisory employees and representatives of super¬ 
visory employees and representatives of the Union per¬ 
forming functions under this section shall not be paid 
by the management for time spent in performing such 
functions. 


6. Section 12 of the agreement means exactly what it 
would mean if it read: 

12. Wages 

Existing practice with respect to wages and hqurs 
of supervisory employees shall be continued in effect 
except that they shall receive an increase of $1.85 for 
each full day worked, provided, however, as to tfyose 
supervisory employees on a day or shift basis, that 
overtime after 40 hours work per week shall be paid 
to the extent required by the Fair Labor Standards 
Act. 

The wage provisions of this section of the agreement 
shall be retroactive to May 22, 1946. 


With the understandings encompassed in this memoran¬ 
dum agreed to by the Union and yourself, the proposed 
agreement between the Union and you covering the above 
subject matter would be ready for signatures if and When 
negotiations between the operators and the Union break 
down as I trust they will not if the parties make a sincere 
effort to reach a reasonable and constructive solution of the 
basic problems. 

On July 2, this memorandum was presented to Messrs. 
Yablonski and McAlpin and Reed for the Union and they 



30 


agreed with Mrs. Cooper and myself that its content is 
correct. 


/s/ 

Jesse B. Messitte, 
General Counsel 

Attachment. 


Approved: 

/s/ 

Ben Moreell 

Coal Mines Administrator 


/s/ 

John McAlpin 

President, the United Clerical, Technical, 
and Supervisory Employees of the Mining 
Industry, Division of District 50, United 
Mine Workers of America. 


AGREEMENT 

Supervisory Employees 
Jones & Laughlin Steel Corp. 

This agreement between the Coal Mines Administrator 
under the authority of Executive Order No. 9728 (dated 
May 21, 1946, 11 F. R. 5593) and pursuant to the provision 
of Section 11 of the Krug-Lewis Agreement of May 29, 
1946, and the United Clerical, Technical, and Supervisory 
Employees of the Mining Industry, Division of District 50, 
United Mine Workers of America (hereinafter referred to 
as the Union), covers for the period of Government posses¬ 
sion the terms and conditions of employment in respect to 
Vesta Mines Nos. 4, 5 and 6, and the Shannopin Mine of 
the Jones & Laughlin Steel Corporation, Vesta-Shannopin 
Coal Division, Pittsburgh, Pennsylvania. 

The term “supervisory employees,” as used in this 
agreement, means only those supervisors of production and 
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maintenance employees of the Jones & Laughlin Steelj Cor¬ 
poration, Vesta-Shannopin Coal Division, as defined and 
described in the Decision and Direction of Elections of the 
National Labor Relations Board, dated March 7, 194Q, and 
the Certification of Representatives and Order of said 
Board, dated May 27, 1946, in Case No. 6-R-1191. The 
term “supervisory employees” may or may not include 
certain persons to whom Jones & Laughlin Steel Corpora¬ 
tion now ascribes the title “general assistant mine If ore- 
man”; and the matter of the inclusion or exclusion of such 
persons from the scope of this agreement shall depend 
upon the decision of the National Labor Relations I^oard 
under such of its procedures as it may deem appropriate, 
after consultation with the Coal Mines Administrator and 
the Union. 

1. Existing Terms and Conditions of Employment Pre¬ 
served. 

Except as amended and supplemented herein, this Agree¬ 
ment carries forward and preserves the terms and condi¬ 
tions of employment for supervisory employees as! they 
existed on May 22, 1946. 

2. Union Recognition 

With respect to recognition of the Union as the soU and 
exclusive agency and representative of the supervisory em¬ 
ployees, the Coal Mines Administrator will be guidejd by 
the decisions and procedure laid down by the National 
Labor Relations Board. 

3. Check Off 

The Coal Mines Administrator will direct the manage¬ 
ment that the dues of supervisory employees, who are fiiem- 
bers of the Union, not exceeding Two Dollars ($2.00) per 
month, shall be checked off the wages of members of| said 
organization (subject to the consent of said member^, the 
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continuance of said consent being at the option of said 
members but the option may be exercised only on one 
month’s written notice to the management and the Union) 
at the rate of One Dollar ($1.00) per half month, and shall 
be remitted to the Secretary-Treasurer of the Union not 
later than the first and sixteenth of each month; and that 
no other assessments shall be so checked off except upon 
the written authorization of the International Executive 
Board of the United Mine Workers of America. 

The Coal Mines Administrator also will direct the man¬ 
agement that initiation fees of the Union, in sums not to 
exceed One Dollar ($1.00) per member in any one pay 
period, shall (subject to the consent of said member) be 
deducted and remitted to the financial secretary of the 
Union, in the same manner as dues deductions. Under no 
circumstances shall the total initiation fee for any one man 
exceed Ten Dollars ($10.00). 

4. Discrimination and Coercion 

The Coal Mines Administrator will use his good offices to 
the end that there shall be no discrimination, interference, 
restraint or coercion by management or any of its agents 
against any supervisory employees because of membership 
or appropriate Union activities. 

5. Vacations 

Supervisory employees shall be entitled to a vacation in 
accordance with the existing practice, provided, however, 
that there shall be an increase in the vacation pay based 
upon the application of the increased wages provided in 
Section 12 of this agreement to the vacation period, except 
that in lieu of the increase in vacation pay generally ap¬ 
plicable to supervisory employees, those supervisory em¬ 
ployees employed on a day or shift basis shall receive 
twenty-five dollars ($25.00) increase in vacation pay. 
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In accordance with and to the extent consistent with ex¬ 
isting practice vacations will, so far as practical, be granted 
at times most desired by the supervisory employees, pro¬ 
vided, that it does not interfere with the orderly operation 
of the mine. 

6. Seniority 

In accordance with and to the extent consistent wijh the 
practice now followed at each mine specified above, in all 
cases of promotion, demotion, increase or decrease of 
forces, or lay-offs, length of service and ability to perform 
the work shall be the determining factors. The seniority, 
rule shall be applied separately at each mine specified 
above. 

Any supervisory employee who (a) voluntarily Reaves 
the employ of the management, (b) fails to return to'work 
without just cause within seven (7) days after notice to 
do so, or (c) is discharged for a just cause, shall lose his 
seniority rights. 

7. Changes in Classification of Work 

In accordance with and to the extent consistent with 
existing practice, when a supervisory employee is required 
to fill the place of another employee receiving a highei) rate 
of pay, he shall receive the higher rate of pay but ^t no 
time shall he receive a deduction in pay, when temporarily 
filling another job. 

8. Safety and Health 

The Coal Mines Administrator will direct the manage¬ 
ment to continue to make reasonable provisions foif the 
safety and health of its supervisory employees and t6 op¬ 
erate the mines in accordance with applicable mining laws 
of the state and other applicable safety measures. 
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9. Supervisors’ Mine Committee 

A committee of three (3) members at each mine specified 
above shall be selected by the Union. Only supervisory 
employees may be members of the committee and each 
member shall be eligible to serve as such only so long as 
he continues to be such a supervisory employee. The func¬ 
tions of the Supervisors 7 Mine Committee is as described 
in Section 10 of this agreement. 

10. Settlement of Disputes 

Should differences arise between the supervisory em¬ 
ployees and the management as to the meaning and appli¬ 
cation of the provisions of this agreement (including Sec¬ 
tion 1, hereof), there shall be no suspension of or interfer¬ 
ence with work on account of such differences, but an earn¬ 
est effort shall be made to settle such differences imme¬ 
diately: 

First: Between the aggrieved party and a representa¬ 
tive of the Coal Mines Administrator. 

Second: Through Supervisors 7 Mine Committee and 
a representative of the Coal Mines Administrator. 

Third: Through a representative of the Union and 
representative of the Coal Mines Administrator. 

Fourth : By a board consisting of four members, two 
of whom shall be designated by the supervisory em¬ 
ployees and two by a representative of the Coal Mines 
Administrator. 

Should the board fail to agree, the matter shall be re¬ 
ferred to an Umpire selected by the said board. Should 
the board be unable to agree upon the selection of an Um¬ 
pire, he shall be designated by the International President 
of the Union and the Coal Mines Administrator or his rep¬ 
resentative. The decision of the Umpire, in any event, shall 
be final. 
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11. Discharge Cases 

When a supervisory employee has been discharged from 
his employment and he believes that he has been unjustly 
dealt with, it shall be a case arising under the method! of 
settling disputes herein provided. In all discharge cajses 
should it be decided that an injustice has been dealt J;he 
supervisory employee, he shall be reinstated with or with¬ 
out back pay in accordance with the settlement arrive^ at 
under the procedure provided in Section 10 of this agree¬ 
ment, provided, however, that such cases shall be taken up 
and disposed of within five (5) days from the date of dis¬ 
charge or as soon thereafter as possible. 

12. Wages 

Existing practice with respect to wages and hours of 
supervisory employees shall be continued in effect exclept 
that they shall receive an increase of $1.85 for each full 
day worked, provided, however, that overtime after 40 
hours work per week shall be paid to the extent required 
by the Fair Labor Standards Act. 

The wage provisions of this section of the agreement 
shall be retroactive to May 22, 1946. 

13. Legal Rights of Management Preserved 

(a) This agreement, directions of the Coal Mines Ad¬ 
ministrator hereunder or compliance therewith by the mjan- 
agement, shall in no sense be viewed as a waiver by ^he 
affected coal company or the Union of such rights as nhay 
be possessed by them including the right to a final judicial 
determination of the rights of supervisors under the Na¬ 
tional Labor Relations Act. 

(b) The Union agrees that, in accordance with the pro¬ 
cedure of the National Labor Relations Board, it will file 
as soon as practicable (but in no event later than 10 days 
after it receives a written notice from the Coal Mines Ad- 
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ministrator to do so—which notice may be given so as to 
require the filing on or after August 25, 1946) a charge of 
refusal to bargain against Jones & Laughlin Steel Corpo¬ 
ration, Vesta-Shannopin Coal Division, to the end that that 
company may have an opportunity to obtain a final judicial 
determination of the rights of supervisors at its mines un¬ 
der the National Labor Relations Act. 

14. Responsibilities of Supervisory Employees to Man¬ 
agement 

Supervisory employees shall continue at all times to con¬ 
duct themselves in a manner wholly consistent with the 
proper performance of the duties assigned to them. Con¬ 
sistent with the National Labor Relations Act, they shall 
not engage in any conduct which would directly or indi¬ 
rectly impair the lawful position of management in its re¬ 
lationship to any person or persons who work for manage¬ 
ment or any union which may represent such person or 
persons. The Union will use its best efforts to assure that 
the provisions of this section of the agreement are ob¬ 
served by the supervisory employees. 

15. Selective Training and Service Act 

This agreement shall not be construed or administered 
so as to modify the rights and privileges granted under the 
Selective Training and Service Act. 

16. Safety Laws 

Nothing in this agreement shall be construed to modify 
existing obligations of the supervisory employees to con¬ 
form to the requirements of applicable state or Federal 
safety laws or rules. 

17. Changes in Law 

In the event that applicable legislation, ultimate court 
decision or action of the National Labor Relations Board 
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nullifies or reverses the ruling of said Board in Case N|o. 

• 

6-R-1191, the Coal Mines Administrator reserves the right, 
on such notice as he deems appropriate, to terminate this 
agreement in accordance with Section 11 of the Krug-Lewjis 
Agreement of May 29,1946. The Union reserves the san|)e 
right. 

In the event that applicable legislation, ultimate cou^t 
decision or action of the National Labor Relations Board 
modifies the ruling of said Board in Case No. 6-R-1191, the 
Coal Mines Administrator and the Union agree that, in 
accordance with Section 11 of the Krug-Lewis Agreement 
of May 29, 1946, further discussion shall be had looking 
toward appropriate modification of this agreement. In the 
event that such modification is not agreed upon within)a 
reasonable time the Coal Mines Administrator reserves tljie 
right to terminate this agreement on such notice as lie 
deems appropriate. The Union reserves the same right. I 

18. Pending Litigation 

If in the course of pending litigation the Coal Mines Ad¬ 
ministrator should be enjoined from entering into or carry¬ 
ing out this agreement or any of its provisions or if thjs 
agreement or any of its provisions are declared illegal th^s 
agreement shall be null and void as of the date of ifs 
execution. 

19. Effective Date 

This agreement is effective as of July 17, 1946 subject h> 
the approval of appropriate Government agencies. 
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Signed at Washington, D. C., on this 17 day of July 1946. 

sgd Ben Moreell 

Coal Mines Administrator 

sgd John Me Alpine 
President, 

The United Clerical, Technical, 
and Supervisory Employees of 
the Mining Industry, Division 
of District 50, United Mine 
Workers of America. 

Approved: 
sgd J. A. Krug 

Secretary of the Interior 

sgd John O’Leary 

Acting President, 

United Mine Workers of America. 


July 13,1946. 

Subject: Proposed Contract Between Coal Mines Admin¬ 
istrator and Union Concerning Clerical and Tech¬ 
nical Employees in the Mine Offices of Jones & 
Laughlin Steel Corporation, Vesta-Shannopin 
Coal Division, Pittsburgh, Pa. 

Memorandum for Admiral Ben Moreell. 

Attached hereto is a draft of an agreement which em¬ 
bodies the understanding between the Coal Mines Admin¬ 
istrator and the Union on the subject designated above. 
Although some clarification of language of the agreement 
would be helpful, the Union has urged that no changes be 
made. Matters which might be helped by clarification have 
been discussed with the Union, and they have agreed to in¬ 
terpretations of certain provisions of the agreement which 
interpretations are the same as those agreed to by the 
Union and detailed in my memorandum of July 13, 1946, 


with respect to corresponding provisions of the proposed 
contract between the Coal Mines Administrator andi the 
Union concerning Supervisory Employees of Mines at 
Jones & Laughlin Steel Corporation, Vesta-Shannopin toal 
Division, Pittsburgh, Pennsylvania. 

Hence, Section 6 of this agreement is to’ be interpreted 
in accordance with paragraph No. 1 of my aforementioned 
memorandum; Section 7 is to be interpreted in accordance 
with paragraph No. 2 of said memorandum; Section 9 ^s to 
be interpreted in accordance with paragraph No. 4 of 0aid 
memorandum; and Section 10 is to be interpreted in accor¬ 
dance with paragraph No. 5 of said memorandum. 

/s/ Jesse B. Messitte 
Jesse B. Messitte, 

General Counsel . 

Attachment. 

Approved: 

/s/ Ben Moreell 

Coal Mines Administrator 

/s/ John McAlpine 

President, The United Clerical, 

Technical, and Supervisory Employees 
of the Mining Industry, Division of 
District 50, United Mine Workers 
of America . 

AGREEMENT j 

Clerical & Technical 

Jones & Laughlin Steel Corp! 

This agreement between the Coal Mines Administrator 
under the authority of Executive Order No. 9728 (datad 
May 21,1946, 11 F. R. 5593) and pursuant to the provision 
of Section 11 of the Krug-Lewis Agreement of May 29,1^46, 
and the United Clerical, Technical, and Supervisory Ijlm- 
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ployees of the Mining Industry, Division of District 50, 
United Mine Workers of America (hereinafter referred to 
as the Union), covers for the period of Government posses¬ 
sion the terms and conditions of employment in respect to 
offices at Vesta Mines Nos. 4, 5, and 6, and Shannopin Mine, 
and the general mine office at California, Pennsylvania, of 
the Jones & Laughlin Steel Corporation, Vesta-Shannopin 
Coal Division, Pittsburgh, Pennsylvania. 

The term “clerical and technical employees,’’ as used in 
this agreement, means only those clerical and technical em¬ 
ployees of the Jones & Laughlin Steel Corporation, Vesta- 
Shannopin Coal Division, Pittsburgh, Pennsylvania, as de¬ 
fined and described in the Decision and Direction of Elec¬ 
tion of the National Labor Relations Board, dated Sep¬ 
tember 8,1945, and the Certification of Representatives of 
said Board, dated October 3, 1945, in Case No. 6-R-1168. 
The term “clerical and technical employees” may or may 
not include weighmasters, weighmasters ’ clerks, dispatch¬ 
ers, safety inspectors, training supervisors, and filter op¬ 
erators; and the matter of the inclusion or exclusion of 
such persons from the scope of this agreement shall de¬ 
pend upon the decision of the National Labor Relations 
Board under such of its procedures as it may deem appro¬ 
priate, after consultation with the Coal Mines Administra¬ 
tor and the Union. 

1. Existing Terms and Conditions of Employment Pre¬ 
served 

Except as amended and supplemented herein, this argu¬ 
ment carries forward and preserves the terms and condi¬ 
tions of employment for clerical and technical employees as 
they existed on May 22,1946. 

2. Union Recognition 

With respect to recognition of the Union as the sole and 
exclusive agency and representative of the clerical and 
technical employees, the Coal Mines Administrator will be 
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guided by the decisions and procedure laid down by the Na¬ 
tional Labor Relations Board. 

3. Check-Off 

The Coal Mines Administrator will direct the manage¬ 
ment that the dues of clerical and technical employees, who 
are members of the Union, not exceeding Two Dollars 
($2.00) per month, shall be checked otf the wages of mem¬ 
bers of said organization (subject to the consent of said 
members, the continuance of said consent being at the option 
of said members but the option may be exercised only on 
one month’s written notice to the management and the 
Union) at the rate of One Dollar ($1.00) per half month, 
and shall be remitted to the Secretary-Treasurer of the 
Union not later than the first and sixteenth of each monih; 
and that no other assessments shall be so checked off exc4pt 
upon the written authorization of the International Execu¬ 
tive Board of the United Mine Workers of America. 

The Coal Mines Administrator also will direct the man¬ 
agement that initiation fees of the Union, in sums not to ex¬ 
ceed One Dollar ($1.00) per member in any one pay peribd, 
shall (subject to the consent of said member) be deducted 
and remitted to the financial secretary of the Union, jin 
the same manner as dues deductions. Under no circum¬ 
stances shall the total initiation fee for any one person Ex¬ 
ceed Ten Dollars ($10.00). 

4. Discrimination and Coercion 

i 

The Coal Mines Administrator will use his good offices 
to the end that there shall be no discrimination, interfer¬ 
ence, restraint or coercion by management of any of its 
agents against any clerical and technical employees because 
of membership or appropriate Union activities. 

5. Vacations 

Clerical and technical employees shall be entitled to a 
vacation in accordance with the existing practice, provided, 
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however, that there shall be an increase in the vacation pay 
based upon the application of the increased wages provided 
in section 12 of this agreement to the vacation period, ex¬ 
cept that in lieu of the increase in vacation pay generally 
applicable to clerical and technical employees, those clerical 
and technical employees employed on a day or a shift basis 
shall receive twenty-five dollars ($25.00) increase in vaca¬ 
tion pay. 

In accordance with and to the extent consistent with exist¬ 
ing practice vacations will, so far as practical, be granted 
at times most desired by the clerical and technical em¬ 
ployees, provided, that it does not interfere with the orderly 
operation of the office. 

6. Seniority 

In accordance with and to the extent consistent with the 
practice now followed at each office specified above, in all 
cases of promotion, demotion, increase or decrease of forces, 
or lay-offs, length of service and ability to perform the 
work shall be the determining factors. The seniority rule 
shall be applied separately at each office specified above. 

Any clerical or technical employee who (a) voluntarily 
leaves the employ of the management, (b) fails to return to 
work without just cause within seven (7) days after notice 
to do so, or (c) is discharged for a just cause, shall lose 
his seniority rights. 

7. Changes in Classification of Work 

In accordance with and to the extent consistent with ex¬ 
isting practice, when a clerical or technical employee is re¬ 
quired to fill the place of another employee receiving a 
higher rate of pay, he or she shall receive the higher rate 
of pay but at no time shall he or she receive a deduction 
in pay, when temporarily filling another job. 

In order that there may be a fair distribution of work 
between clerical and technical employees and supervisors 
of clerical and technical employees and an opportunity un- 
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der proper circumstances for clerical and technical Em¬ 
ployees to earn overtime compensation, no person who is 
(a) a supervisor of clerical or technical employees or (b) 
a confidential secretary shall, except in case of emergency, 
be required to do an unreasonable amount of work of the 
kind normally done by clerical and technical employeesj 

i 

8. Safety and Health 

The Coal Mines Administrator will direct the manage¬ 
ment to continue to make reasonable provisions for jthe 
safety and health of its clerical and technical employee?. 

The Coal Mines Administrator will, if necessary, request 
the management to continue to provide the adequate ^nd 
satisfactory-maintained rest rooms and other sanitary [fa¬ 
cilities now provided and to make such reasonable changes 
therein as the Coal Mines Administrator may determine 
to be necessary. 

9. Office Committee 

A committee of three (3) members at all of the offices 
specified above, considered as a. unit, shall be selected by 
the Union. Only clerical and technical employees may be 
members of the committee and each member shall be eligible 
to serve as such only so long as he or she continues toj be 
such a clerical or technical employee. The functions of the 
Office Committee are as described in Section 10 of this 
agreement. 

10. Settlement of Disputes 

Should differences arise between the clerical and techni¬ 
cal employees and the management as to the meaning and 
application of the provisions of this agreement (including 
section 1 hereof), there shall be no suspension of or inter¬ 
ference with work on account of such differences, but an 
earnest effort shall be made to settle such differences imme¬ 
diately : 


i 
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First : Between the aggrieved party and a representa¬ 
tive of the Coal Mines Administrator. 

Second: Through the Office Committee and a repre¬ 
sentative of the Coal Mines Administrator. 

Third: Through a representative of the Union and a 
representative of the Coal Mines Administrator. 

Fourth : By a board consisting of four members, two 
of whom shall be designated by the clerical and tech¬ 
nical employees and two by a representative of the 
Coal Mines Administrator. 

Should the board fail to agree, the matter shall be re¬ 
ferred to an Umpire selected by the said board. Should 
the board be unable to agree upon the selection of an Um¬ 
pire, he shall be designated by the International President 
of the Union and the Coal Mines Administrator or his rep¬ 
resentative. The decision of the Umpire, in any event, shall 
be final. 

11. Discharge Cases 

When a clerical or technical employee has been discharged 
from his or her employment and he or she believes that 
he or she has been unjustly dealt with, it shall be a case 
arising under the method of settling disputes herein pro¬ 
vided. In all discharge cases should it be decided that 
an injustice has been dealt the clerical or technical em¬ 
ployee, he or she shall be reinstated with or without back 
pay in accordance with the settlement arrived at under the 
procedure provided in Section 10 of this agreement, pro¬ 
vided, however, that such cases shall be taken up and dis¬ 
posed of within five (5) days from the date of discharge 
or as soon thereafter as possible. 

12. Wages 

Existing practice with respect to wages and hours of 
clerical and technical employees shall be continued in effect 
except that they shall receive an increase of I 8 V 2 cents 


for each hour worked, provided, however, that overtijne 
after 40 hours work per week shall be paid to the extent 
required by the Fair Labor Standards Act. 

The wage provisions of this section of the agreement shall 
be retroactive to May 22,1946. 

13. Selective Training and Service Act 

This agreement shall not be construed or administered 
so as to modify the rights and privileges granted under the 
Selective Training and Service Act. 


14. Effective Date 

This agreement is effective as of July 17, 1946 subject 
to the approval of appropriate 'Government agencies. 

Signed at Washington, D. C., on the 17th day of Jijly, 
1946. 

/s/ Ben Moreell, 

Coal Mines Administrator. 

/s/ John McAlpinb, 

President, The United Clerical, 
Technical, and Supervisory Em¬ 
ployees of the Mining Industry, 
Division of District 50, United 
Mine Workers of America. 

Approved: 


/s/ J. A. Krug, 

Secretary of the Interior. 

/s/ John O’Leary, 

Acting President, 

United Mine Workers of America. 
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July 13,1946. 

Subject: Proposed Contract Between Coal Mines Adminis¬ 
trator and Union Concerning Clerical and Technical 
Employees in the Accounting Division at the Johns¬ 
town, Pennsylvania, General Office of Industrial Col¬ 
lieries Corporation 

Memorandum for Admiral Ben Moreell. 

Attached hereto is a draft of an agreement which em¬ 
bodies the understanding between the Coal Mines Adminis¬ 
trator and the Union on the subject designated above. Al¬ 
though some clarification of language of the agreement 
would be helpful, the Union has urged that no changes be 
made. Matters which might be helped by clarification have 
been discussed with the Union, and they have agreed to in¬ 
terpretations of certain provisions of the agreement which 
interpretations are the same as those agreed to by the Union 
and detailed in my memorandum of July 13, 1946, with re¬ 
spect to corresponding provisions of the proposed contract 
between the Coal Mines Administrator and the Union con¬ 
cerning Supervisory Employees of Mines at Jones & Laugli- 
lin Steel Corporation, Vesta-Shannopin Coal Division, 
Pittsburgh, Pennsylvania. 

Hence, Section 6 of this agreement is to be interpreted in 
accordance with paragraph No. 1 of my aforementioned 
memorandum; Section 7 is to be interpreted in accordance 
with paragraph No. 2 of said memorandum; Section 9 is 
to be interpreted in accordance with paragraph No. 4 of 
said memorandum; and Section 10 is to be interpreted in 
accordance with paragraph No. 5 of said memorandum. 


Attachment. 


/s/ Jesse B. Messitte, 
General Counsel. 
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Approved : 

/s/ Ben Moreell, 

Coal Mines Administrator. 

/s/ John Me Alpine, 

President, The United Clerical, Tech¬ 
nical, and Supervisory Employees 
of the Mining Industry, Division of 
District 50, United Mine Workers 
of America. 

Industrial Collieries Corporation 
AGREEMENT 

This agreement between the Coal Mines Administrator 
under the authority of Executive Order No. 9728 (dJated 
May 21, 1946,11 F. R. 5593) and pursuant to the provision 
of Section 11 of the Krug-Lewis Agreement of May 29,1946, 
and the United Clerical, Technical, and Supervisory Em¬ 
ployees of the Mining Industry, Division of District} 50, 
United Mine Workers of America (hereinafter referred to 
as the Union), covers for the period of Government posses¬ 
sion the terms and conditions of employment in respect to 
the accounting division at the Johnstown, Pennsylvania, 
general office of Industrial Collieries Corporation. 

The term “clerical and technical employees,” as used in 
this agreement, means only those clerical and technical jem- 
ployees of the Industrial Collieries Corporation, as defined 
and described in the Decision and Direction of Election 
of the National Labor Relations Board, dated February 2, 
1946, and the Certification of Representatives of said Board, 
dated March 11,1946, in Case No. 6-R-1074. 

1. Existing Terms and Conditions of Employment Pre¬ 
served 

Except as amended and supplemented herein, this agree¬ 
ment carries forward and preserves the terms and copdi- 

i 
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tions of employment for clerical and technical employees 
as they existed on May 22,1946. 

2. XJnion Recognition 

With respect to recognition of the Union as the sole and 
exclusive agency and representative of the clerical and 
technical employees, the Coal Mines Administrator will be 
guided by the decisions and procedure laid down by the 
National Labor Relations Board. 

3. Chech-Off 

The Coal Mines Administrator will direct the manage¬ 
ment that the dues of clerical and technical employees, who 
are members of the Union, not exceeding two dollars ($2.00) 
per month, shall be checked off the wages of members of 
said organization (subject to the consent of said members, 
the continuance of said consent being at the option of said 
members but the option may be exercised only on one 
month’s written notice to the management and the Union) 
at the rate of one dollar ($1.00) per half month, and shall 
be remitted to the Secretary-Treasurer of the Union not 
later than the first and sixteenth of each month; and that 
no other assessments shall be so checked off except upon 
the written authorization of the International Executive 
Board of the United Mine Workers of America. 

The Coal Mines Administrator also will direct the man¬ 
agement that initiation fees of the Union, in sums not to 
exceed one dollar ($1.00) per member in any one pay period, 
shall (subject to the consent of said member) be deducted 
and remitted to the financial secretary of the Union, in the 
same manner as dues deductions. Under no circumstances 
shall the total initiation fee for any one person exceed ten 
dollars ($10.00). 

4. Discrimination cmd Coercion 

The Coal Mines Administrator will use his good offices 
to the end that there shall be no discrimination, interfer- 
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ence, restraint or coercion by management or any of its 
agents against any clerical and technical employees because 
of membership or appropriate Union activities. 

5. Vacations 

Clerical and technical employees shall be entitled to a 
vacation in accordance with the existing practice, provided, 
however, that there shall be an increase in the vacation pay 
based upon the application of the increased wages provided 
in Section 12 of this agreement to the vacation period, Ex¬ 
cept that in lieu of the increase in vacation pay generally 
applicable to clerical and technical employees, those clerical 
and technical employees employed on a day or a shift b^sis 
shall receive twenty-five dollars ($25.00) increase in vaca¬ 
tion pay. 

In accordance with and to the extent consistent with ex¬ 
isting practices vacations will, so far as practical, i be 
granted at times most desired by the clerical and technipal 
employees, provided, that It does not interfere with \he 
orderly operation of the office. 

6. Seniority 

In accordance with and to the extent consistent with |he 
practice now followed at the office specified above, in all 
cases of promotion, demotion, increase or decrease of forces, 
or lay-off, length of services and ability to perform the wdrk 
shall be the determining factors. The seniority rule shall 
be applied separately at each office specified above. 

Any clerical or technical employee who (a) voluntarily 
leaves the employ of the management, (b) fails to return)to 
work without just cause within seven (7) days after no^ce 
to do so, or (c) is discharged for a just cause, shall lcjse 
his seniority rights. 

7. Changes in Classification of Work 

In accordance with and to the extent consistent with exist¬ 
ing practice, when a clerical or technical employee is re- 
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quired to fill the place of another employee receiving a 
higher rate of pay, he or she shall receive the higher rate 
of pay but at no time shall he or she receive a deduction in 
pay, when temporarily filling another job. 

In order that there may be a fair distribution of work be¬ 
tween clerical and technical employees and supervisors of 
clerical and technical employees and an opportunity under 
proper circumstances for clerical and technical employees 
to earn overtime compensation, no person who is (a) a 
supervisor of clerical or technical employees or (b) a con¬ 
fidential secretary shall, except in case of emergency, be 
required to do an unreasonable amount of work of the kind 
normally done by clerical and technical employees. 

8. Safety a/nd Health 

The Coal Mines Administrator will direct the manage¬ 
ment to continue to make reasonable provisions for the 
safety and health of its clerical and technical employees. 

The Coal Mines Administrator will, if necessary, request 
the management to continue to provide the adequate and 
satisfactory-maintained rest rooms and other sanitary fa¬ 
cilities now provided and to make such reasonable changes 
therein as the Coal Mines Administrator may determine to 
be necessary. 

9. Office Committee 

A committee of three (3) members at the office specified 
above, shall be selected by the Union. Only clerical and 
technical employees may be members of the committee and 
each member shall be eligible to serve as such only so long 
as he or she continues to be such a clerical or technical 
employee. The functions of the Office Committee are as de¬ 
scribed in Section 10 of this agreement. 

10. Settlement of Disputes 

Should differences arise between the clerical and technical 
employees and the management as to the meaning and ap- 



51 


I 

plication of the provisions of this agreement (including 
Section 1 hereof), there shall be no suspension of or inter¬ 
ference with work on account of such differences, bijt an 
earnest effort shall be made to settle such differences imme¬ 
diately : 

First : Between the aggrieved party and a representa¬ 
tive of the Coal Mines Administrator. 

Second: Through the Office Committee and a repre¬ 
sentative of the Coal Mines Administrator. 

Third: Through a representative of the Union a*nd a 
representative of the Coal Mines Administratorl 

Fourth : By a board consisting of four members] two 
of whom shall be designated by the clerical and tech¬ 
nical employees and two by a representative of the 
Coal Mines Administrator. 

Should the board fail to agree, the matter shall bp re¬ 
ferred to an Umpire selected by the said board. Shoul<|l the 
board be unable to agree upon the selection of an Umpire, 
he shall be designated by the International President ojf the 
Union and the Coal Mines Administrator or his representa¬ 
tive. The decision of the Umpire, in any event, sha)l be 
final. 

11. Discharge Cases 

When a clerical or technical employee has been discharged 
from his or her employment and he or she believes that he 
or she has been unjustly dealt with, it shall be a case arising 
under the method of settling disputes herein provided. In 
all discharge cases should it be decided that an injustice 
has been dealt the clerical or technical employee, he or she 
shall be reinstated with or without back pay in accordance 
with the settlement arrived at under the procedure pro¬ 
vided in Section 10 of this agreement, provided, however, 
that such cases shall be taken up and disposed of within 
five (5) days from the date of discharge or as soon there¬ 
after as possible. 
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12. Wages 

Existing practice with respect to wages and hours of 
clerical and technical employees shall be continued in effect 
except that they shall receive an increase of 18% cents for 
each hour worked, provided, however, that overtime after 
40 hours work per week shall be paid to the extent required 
by the Fair Labor Standards Act. 

The wage provisions of this section of the agreement 
shall be retroactive to May 22,1946. 

13. Selective Training and Service Act 

This agreement shall not be construed or administered 
so as to modify the rights and privileges granted under the 
Selective Training and Service Act. 

14. Effective Date 

This agreement is effective as of July 17, 1946, subject 
to the approval of appropriate Government agencies. 

Signed at Washington, D. C., on the 17th day of July, 
1946. 

Signed: Ben Moreeel, 

Coal Mines Administrator. 

Signed: John McAlpine, 

President, The United Clerical, 
Technical, and Supervisory 
Employees of the Mining In¬ 
dustry, Division of District 50, 
United Mine Workers of 
America. 

Approved : 

Signed: J. A. Krug, 

Secretary of the Interior. 

Signed: John O’Leary, 

Acting President, 

United Mine Workers of America. 
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I. Appellees have conceded that the National 
Labor Relations Board’s certification has no 
legal efficacy to establish the Union’s status. 


In support of its Complaint in this case, the ap¬ 
pellant Steel Company has relied principally upon three 
contentions of law, to-wit, its contentions: 

1. That, under Executive Order 9728, the Reg¬ 
ulations, the War Labor Disputes Act and the fed¬ 
eral Constitution, Admiral Moreell’s powers tp 
recognize labor unions, as “exclusive representa¬ 
tives” of appellant’s employees, is limited in such 
a way that he may recognize only unions “dulp 
constituted,” as such exclusive representatives, 
under the National Labor Relations Act; and 1 


2. That the defendant Union has not been 
“duly constituted” as exclusive representative of 
the supervisors in the appellant’s four mines, by 
the Certification issued by the defendant Labor 
Board. j 


3. That the District Court had jurisdiction to 
define the powers of Admiral Moreell and the rights 
of the Union under the statutes, and to protect the 
appellant against any infringement of its rights. 


At pages 17 and 18 of the Brief of the “Government 
Appellees,” in which the defendant Union has joined, tljie 
second of these three points is conceded. Wholly ignpr- 
ing the averments of the Complaint (App. 12 a) and 
those of Admiral Moreell’s own affidavit (App. 40 a) 
which show that Admiral Moreell relied upon the Certi¬ 
fication as a command and a warrant which bound him 
to recognize the Union, the appellees now declare that: 




(p. 17): “The truth of the matter, of course, is 
that the certification issued by the National 
Labor Relations Board is irrelevant to the 
issues in this suit. 

(p. 18): “* * * The Secretary of the Interior 
and the Coal Mines Administrator knew that 
the certification did not compel anyone to take 
any action and that it was, consequently, not 
such an order as is judicially reviewable.” 

Had this concession been made in the District Court, 
it would have justified the declaratory judgment, prayed 
for by the Complaint. The first prayer of the Complaint 
was (App. 13 a): 

“1. That your honorable Court shall, by de¬ 
claratory judgment, declare and decree that the de¬ 
fendant United Mine Workers of America has not, 
by virtue of the Certification issued by the defend¬ 
ant National Labor Relations Board on May 27, 
1946, any legal right or warrant to demand that it 
be recognized as representative, under the National 
Labor Relations Act, of the supervisors in the plain¬ 
tiff's four mines;” 

II. Appellees’ contentions concerning the powers 
of Admiral Moreell cannot be maintained. 

Having conceded, in this manner, that the Certifica¬ 
tion issued by the Labor Board has had no efficacy, of 
itself, to vest any legal right in the Union or to impair 
any legal right of the appellant, or to impose any legal 
obligation on Admiral Moreell, the appellees are obliged 
to argue, and do argue, that during the period of such a 
“seizure” as that which exists here the governmental 


officers in charge have the power to recognize unions 
(or presumably to deny them recognition) at their 
pleasure, without regard for the standards and pro¬ 
cedures set up by the National Labor Relations Act| to 
control and to protect private employers, and certainly 
without any regard for the rights of the owner from 
whom possession has been taken. This argument (which 
easily by-passes any question of the powers of the 
federal Courts) is based on several theories, none j of 
which has any merit. 

1. The argument that the “Government” has 
become the owner of the mines is without 
merit. 

i 

First of the appellees’ arguments of this point is 
their contention that, by virtue of Executive Order jSTo. 
9728, the “Government” has become the owner of |the 
appellant’s four mines, and that the property interests 
of the appellant therein have been wholly extinguished. 

This position is reflected by the appellees’ reliance 
upon the rule declared in the case of Perkins v. Lumens 
Steel Co., 310 U.S. 113; 84 L. Ed. 1108 (1939). In that 
case, a group of manufacturers sought to prevent the 
application, by the Secretary of Labor, of a provision 
of the Public Contracts Act, under which she was Em¬ 
powered to prescribe wage scales to be paid by persons 
manufacturing certain articles for sale to the United 
States. The Supreme Court held that, when it purchases 
goods from others for its own use, the United States 
may stipulate for such conditions as it chooses, just as 
could any private purchaser: 

“Like private individuals and businesses, | the 

Government enjoys the unrestricted power to pro- 
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duce its own supplies, to determine those with whom 
it will deal, and to fix the terms and conditions upon 
which it will make needed purchases.” 

From this rule, the appellees jump to the conclusion 
that Admiral Moreell has the unrestricted power, of an 
owner, to do as he pleases with the appellant’s four coal 
mines. At pages 26 and 27 of their brief, they assert 
that: 

“The substance of the matter is that appellant 
is much in the same position here as was the re¬ 
spondent in Perkins v. Lukens Steel Co., 310 U.S. 
113. In operating a plant of which it is obliged, in 
the public interest, to assume possession, the United 
States is substantially in the same position as any 
other proprietor; and the owner who has been dis¬ 
placed in possession and control of the plant cannot 
complain of the manner in which the Government 
chooses to operate it.” 

Related to this contention are the argument made 
at page 16 of the appellees’ brief that (although no mine 
owner ever has done, or even would do, a thing so gen¬ 
erally considered to be dangerous) any mine owner 
could, if he chose, recognize the defendant Union 
as “exclusive representative” of all of his supervisors 
and other managerial agents; and the appellees’ ultimate 
point, that since an owner could take this course, Ad¬ 
miral Moreell must have the power to take it. 

This is an example of the kind of special pleading 
which must fail because it proves too much. As the 
owner of the four coal mines, the appellant could, with¬ 
out violation of any law, cause them to be flooded and 
permanently destroyed. It could, without violation of 
any law, abandon them, and permit time and the forces 


of nature to destroy them. But neither the appellees 
nor anyone else can argue that the War Labor Disputes 
Act, or Executive Order 9728, or the present Regula¬ 
tions were intended to give to the President or [to 
Admiral Moreell, or to the entity vaguely identified as 
“the Government” in the appellees’ brief, either the 
powers to do any of these things, or any other unre¬ 
stricted power to injure the appellant. 

Instead, as is shown in the appellant’s principal 
brief, the powers of Admiral Moreell under the Consti¬ 
tution, the Statute, the Executive Order and the Regu¬ 
lations are all strictly limited powers; and many of the 
limitations are intended to protect and preserve tjhe 
rights of the appellant as the owner of the four mines. 
The Constitution forbids any injury to the appellant, 
except it be a matter of inevitable, military necessity. 
The War Labor Disputes Act preserves the normal 
position of the appellant under the National Labor Re¬ 
lations Act, 1 and forbids any change of working con¬ 
ditions which is in conflict with that Act or any other 
Act of Congress (see App. pp. 36 b; 34 b appellant’s 
brief). The Executive Order forbids recognition by 
Admiral Moreell of any union except a “duly consti¬ 
tuted” union. And the Regulations forbid any unneces¬ 
sary disturbance or injury of the appellant, as owner 
of the mines. 

In short, the statute, the Executive Order and the 
Regulations which are the sources of Admiral Moreell’s 
powers all show that the “Government” has not in¬ 
tended to become the owner of the coal mines, or to 
assume any of the burdens and liabilities of ownership. 

1. See Glen Alden Coal Co. v. N.L.RJS. and other cases cited at 
pages 40-42 of appellant’s principal brief. 


Instead, the Executive Officers have made it clear that 
(App. 3 b) 

“All properties in the possession of the Gov¬ 
ernment shall be operated in a manner consistent 
with the fact that title to the properties remains in 
the owners thereof * * 

The few decisions cited by the appellees to sustain 
their contrary view are wholly insufficient for the pur¬ 
pose. Perkins v. Lukens Steel Company, as has been 
observed, merely defines the powers of the United States 
to manage federally-owned property: it casts no light 
on the question whether the coal mines are now feder¬ 
ally owned. Ken-Rad Tube & Lamp Co. v. Badeau, 55 
Fed. Supp. 193 (D. Ky. 1944), held that military seizure 
of a manufacturing plant, if it be indispensable to the 
national security in time of war, is a valid exercise of 
the constitutional war power. The appellees’ other 
cases are all decisions interpreting the statutes (the 
Acts of Congress of August 29, 1916; 39 Stat. 645; and 
March 21, 1918; 40 Stat. 451) under which almost all 
of the Country’s railroads, and certain other public 
utilities, were requisitioned and operated as a single 
federal agency during the first World War. These 
cases have no application here. In the Acts of 1916 and 
1918, and the other statutory and executive ordinances 
which followed them, it was made clear that the Gov¬ 
ernment did intend, in those cases in which it exercised 
real control of particular railroads, to become the 
owner pro tern; to assume all the rights and burdens of 
an owner; and to pay the displaced private owners full 
compensation for their use: Northern Pacific R. Co. v. 
North Dakota _, 250 U.S. 135; 63 L. Ed. 897 (1919). It 
was never pretended that, under the Federal Control 
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Acts of 1916 and 1918, the Government could exercise 
power without assuming the correlative responsibility: 
that it could simply declare itself to be in possession of 
a railroad and then, without compensating the private 
owner or assuming any of the burdens of ownership, 
control the property by issuing directive orders. Cf.: 
Marion & Rye Valley R. Co. v. U.S. , 270 U.S., 280, 70 L. 
Ed. 585 (1925), one of the cases cited by the appellees. 

2. The argument that the “Government” may 
ignore limitations fixed by the National 
Labor Relations Act is without merit. 

If the “Government'’ were the owner and operator 
of the coal mines during the present seizure, it would 
mean that, during the seizure, the rights of the mine 
workers under the National Labor Relations Act must 
be suspended. By virtue of a limitation expressed in 
Section 1 (2) of the Labor Act (29 U.S.C. 151 (2)) the 
National Labor Relations Board can make no order 
against the United States or any of its agencies, and 
therefore those who are employees of federal agents 
have no rights under the Act. 

Thus, when they say (at p. 17 of their brief) that 
the Labor Board’s Certification is “irrelevant to the 
issues of this suit,” the appellees have simply stated a 
corollary of their proposition that the “Government” 
now owns the mines. They mean that the “Govern¬ 
ment” could, if it chose, ignore the provisions of the 
National Labor Relations Act in its dealings with per¬ 
sons employed in seized coal mines. 2 Similarly, they 
_ 

2. Section 17 of Admiral Moreell’s contract of July 17, 1946, with 
the Union, makes it clear that he does not believe in this contention. 
(Appellees’ App. 7 c). 


argue, the “Government” can, to such extent as the 
President and his subordinate executives choose, give 
partial effect to the limitations of the Labor Act or the 
decisions of the Labor Board. To support these pe¬ 
culiar ideas, the appellees argue, finally, that the right 
of collective bargaining, which the Union here has 
sought to assert, is a “fundamental right” which exists 
“independently of the Act.” 

This whole argument is most unreal. Federal em¬ 
ployees have no legally enforceable right to bargain col¬ 
lectively, and in practice nobody supposes that they 
have. The right claimed here by the Union, and con¬ 
tested by the appellant, is not the right of the mine 
supervisors to bargain collectively, but instead the as¬ 
serted right of the Union to be the “exclusive represen¬ 
tative,” in the technical sense of the phrase as it appears 
in Section 7 of the National Labor Relations Act, of all 
of the appellant’s mine supervisors—of those who have 
not chosen the Union as well as of those who have. And, 
what is most important, the language of the War Labor 
Disputes Act makes it clear that the limited kind of gov¬ 
ernmental “seizure” which it contemplates, and which 
exists here, can have no effect upon any right, limitation 
or liability created by the National Labor Relations Act. 

The last point is argued in the appellant’s principal 
brief, and therefore it cannot be reargued here; but it 
seems proper to point out that in such cases as N.L.R.B. 
v. West Kentucky Cool Co., 152 Fed. (2d) 198 (6 C.C.A., 
1945); Glen Alden Coal Co. v. N.L.R.B., 141 Fed. (2d) 47 
(3 C.C.A., 1943); and In re Ken-Rad Tube & Lamp Corp., 
56 N.L.R.B. 1050 (1944)—three cases cited in appel¬ 
lant’s principal brief; in a proceeding recently com¬ 
menced against the appellant by the Union before the 
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Labor Board (see Appellees’ App. 16c-23c); and i|n a 
large number of other cases against the owners of seized 
coal mines, which are now pending before the Board, 
the governmental officers, including Admiral Moreell’s 
subordinates and the counsel for the Board, have in¬ 
variably insisted that, under the War Labor Disputes 
Act, the Executive Order and the Regulations, the “Seiz¬ 
ure” of the coal mines by the governmental officers has 
had no effect whatever upon the rights and liabilities of 
either private employees or private mine owners, under 
the National Labor Relations Act. 

In these other proceedings, the Union and the Board 
have maintained!, in particular, on the strength of the 
Glen Alden and other cases just cited, that the tests of a 
union’s qualifications as an “exclusive representative” 
have not been changed by the “seizure”—that, contrary 
to the appellees’ argument here, they remain subject to 
determination by the Board; and that—again contrary 
to the appellees’ argument here—the power and duty to 
bargain with legally qualified unions have remained in 
the private owners, and have not passed to Admiral 
Moreell. This must mean, and in the recent proceedings 
before it the Board has recognized, that each private em¬ 
ployer has a right to insist upon the legal qualification of 
the union, in any such case as this, and to deny recogni¬ 
tion to any legally unqualified union. And yet these 
rights, under the Labor Act, can mean nothing, and the 
Board’s proceedings can serve no legitimate end, if [Ad¬ 
miral Moreell shall be accorded, by this Court, the power 
to do as he pleases in such matters. 


— 10 — 


3. The argument that Admiral MoreeTTs 
powers are measured by the demands of 
the Union is both improper and untenable . 

At page 14 of their brief, the appellees argue, in 
effect, that, when a mine is seized under the War Labor 
Disputes Act, the federal officer in charge must have the 
power to do anything which may have been demanded by 
the Union in the labor dispute preceding the seizure, 
without regard for the rights of the mine owner, the 
safety of the property, or the limitations set up by the 
National Labor Relations Act. As authority for this 
argument, they rely wholly upon their own assertion 
that, when it passed the War Labor Disputes Act, in 
June, 1943, “Congress was keenly aware” of the content 
of a brief extract quoted by appellees from a long article 
which had appeared in the Harvard Law Review of Janu¬ 
ary, 1942: 

“Because commandeering of plants is so often rooted 
in labor difficulties, the manner in which federal op¬ 
eration affects the status and rights of employees in 
seized plants may well be vital to its success. The 
Government would be in an embarrassing position 
were it to refuse to workers those terms and condi¬ 
tions of employment the denial of which by manage¬ 
ment prompted seizure * * *” 

This argument will not stand inspection, as a matter 
of law. There is nothing in the War Labor Disputes Act 
t which indicates that the President may seize a manu¬ 
facturing plant or a mine because the owner has denied 
some demand of a labor union; or which requires the 
federal officers in charge of a seized plant to grant any 
such demand; or which makes the need to avoid an “em¬ 
barrassing position” a test of the legality of any such 
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concession. Instead, as is shown in the appellant's prin¬ 
cipal brief, the War Labor Disputes Act permits a “seiz¬ 
ure” only where it is necessary to the success of the wir 
effort; it commands observance of all of the limitations 
created by the National Labor Relations Act and by fed¬ 
eral and State safety laws; and it permits no concessidn 
to any union except it be ordered (subject to the limita¬ 
tions just described) by the National Wage Stabilization 
Board. And it gives that Board no power, and the Boadd 
has not undertaken in this or any other case, to deter¬ 
mine that a union is or is not qualified to act as an “ex¬ 
clusive representative” under the National Labor Rela¬ 
tions Act. Instead, it leaves that power in the hands Of 
the National Labor Relations Board. 

It may be added that in this argument the appellees 
rely upon an illicit assumption that the coal strike which 
led to the present seizure of the mines was caused by tike 
refusal of the mine operators to recognize the Union is 
“exclusive representative” of their mine supervisors. 
This is not the fact. The strike began on April 1,1946. 
At that time, the Union had no legal qualification whit- 
ever to represent the supervisors in any coal mine; aid 
therefore only the rank and file miners were involved in 
the strike, and their supervisors continued to work, in 
appellant’s four mines and elsewhere throughout tie 
Country. While the strike was in effect, the Union’s 
various proceedings before the Labor Board progressed 
in the normal way, and on May 27th, five days after t](ie 
“seizure,” the Board issued the Certification which jis 
presented in this case. It was then, for the first time, 
that the Union had any legal standing whatever to de¬ 
mand recognition as an “exclusive representative” of 
any group of mine supervisors. 
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These indisputable facts cast much doubt upon the 
assertion made by appellees at the foot of page 14 of 
their brief, that the strike was called to enforce recog¬ 
nition of the Union as representative of the supervisors. 
It may be noted in conclusion that the unsworn Letter 
(Appellees' App. 24 c-31 c), relied upon by the appellees 
to support their opinion, is not properly before this 
Court. It was written on July 20,1946, almost a month 
after the entry of the judgment in the Court below, and 
it is inadmissible here under the rules against hearsay, 
and against self-serving declarations, pendente life . 

Respectfully submitted 

John J. Wilson, 

815—15th Street, 

John C. Gall, 

Southern Building, 

Washington, D. C., 

H. Parker Sharp, 

311 Jones & Laughlin Building, 

John C. Bane, Jr., 

Reed, Smith, Shaw & McClay, 

747 Union Trust Building, 
Pittsburgh, Pennsylvania. 
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IN THE 

United States Court of Appeals 

District of Columbia 


No. 9342 


JONES & LAUGHLIN STEEL CORPORATION, j 

Appellant, 

v - 

UNITED MINE WORKERS OF AMERICA, ET All., 

Appellees. 


MOTION TO DISMISS. 


Now come the United Mine Workers of America, an unin¬ 
corporated Association, and John L. Lewis, as a represen¬ 
tative member thereof, two of the appellees in the abcfve- 
entitled cause, and respectfully move this Court to disnjiiss 
the appeal of appellant taken and filed herein and for tea- 
sons therefor among others show: 

1. Attached hereto and made part of this Motion, as if 
incorporated herein and now set forth in full, are certain 
Exhibits, Numbers 1 to 7 inclusive. The said Exhibits re¬ 
fer and relate to and in content disclose certain pertinent 
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and important events which have occurred and actions 
which have been taken by these parties to this appeal and 
the appellant herein, all subsequent to the hearing upon the 
application for temporary injunction heard in this Court 
and cause on August 5,1946. They constitute material fac¬ 
tors entering into and controlling the right and the expedi¬ 
ency of this Court’s granting the relief at this time which 
the appellant attempts to obtain herein. 

2. The said Exhibits, when taken together with all of the 
other pleadings and affidavits in this cause filed, now show 
no justiciable issue possible, probable or imminent which 
can or may become the subject-matter of litigation between 
the parties hereto, and against the occurrence thereof, and 
for its prevention appellant instituted its action in the Court 
below. 

3. The said Exhibits, when taken together with all of the 
other pleadings and affidavits in this cause filed, now show 
that whatever differences existed between the parties here¬ 
to, as set forth in appellant’s petition in the Court below, 
no longer exist as a possible, probable, or imminent cause 
for any litigable action by appellant and that the colorable 
issue attempted to be raised by appellant in its Petition has 
’now been made and has become moot. 

4. The said Exhibits, when taken together with all of the 
other pleadings and affidavits in this cause filed, disclose 
that this Court has no jurisdiction further to entertain ap¬ 
pellant’s cause on this appeal or by its mandate to direct 
the Court below further to proceed herein or to grant the 
relief sought by appellant. 

5. The said Exhibits, when taken together with all of the 
other pleadings and affidavits in this cause filed, now advise 
this Court that the differences, matters and things of which 
the appellant complains are now and were at the time appel¬ 
lant filed its Petition in the Court below, with respect to 
these appellees, actions and procedures taken in the course 
of a bona fide labor dispute and of right justiciable by the 
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National Labor Relations Board, in whose jurisdiction Con¬ 
gress lodged exclusively their adjudication and determina¬ 
tion and in which exists the appropriate equipment, mate¬ 
rial and experience, adequately and justifiably to initiate, 
entertain and finally to declare their proper disposition 
under relevant Statutes, exacted purposely for their adjudi¬ 
cation and determination. 

6. The said Exhibits, when taken together with all o4 the 
pleadings and affidavits in this cause filed, now disclose to 
this Court that, with reference to these appellees and! the 
differences, matters and things complained of by appellant 
as affecting these appellees, the appropriate process for 
obtaining the relief sought by appellant and the essential 
questions inhering and subsisting in appellant’s right to ob¬ 
tain said relief or its inability so to obtain it, has now been 
set on foot and is in procedure in the exclusive tribunal 
vested by Congress with the jurisdiction to initiate, direct, 
prosecute and continue said process to final determination 
and conclusion. Appellant cannot now move this C|ourt 
either to usurp, direct, control or interfere with that tri¬ 
bunal in any manner or the procedure laid down by appro¬ 
priate Statutory direction enacted to insure just conclusion 
in such determinations and prevent confusion consequent 
upon divided or conflicting jurisdiction in that highly spe¬ 
cialized and controversial branch of our law. 

7. The said Exhibits, when taken together with all of the 
pleadings and affidavits in this cause filed, now disclose ap¬ 
pellant’s joinder in the prosecution of its declared rights 
and settlement of its complaints, as set forth in its Petition 
in the Court below, in the appropriate tribunal and mahner, 
exclusively set up by Congress and in our appellant action 
assert, propose, reject and defend its right and secure ad¬ 
judication of its complaints but in its Answer to the Cjom- 
plaint filed against it in that prosecution it suggests ps a 
barrier to the further procedure of said prosecution j the 
pendency of this appeal in this Court, and in this Coujrt it 
seeks to impress the imminent necessity of affirmative in- 
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junctive relief and ultimate adjudication of the question 
appropriate for determination exclusively in the manner 
now formulated by said prosecution aforesaid by declaring 
its inability to obtain relief in that prosecution. Having 
submitted to the jurisdiction of that prosecution it can no 
longer create conflict or confusion by attempting further 
to prosecute this appeal. 

8. The said Exhibits, when taken together with all of the 
pleadings and affidavits in this cause filed, disclose further 
that, with reference to all appellees herein, the differences, 
matters and things of which appellant complains in its Peti¬ 
tion and asserts as grounds for possible, probable or immi¬ 
nent litigation between the parties herein, regard actions 
taken or then threatened to be concluded but now already 
finished and concluded by the President of the United 
States or his designees acting lawfully and of right within 
the powers conferred upon him and them by Congress in the 
matter of a serious, great and impending National crisis, 
and which neither this nor any other Court acting in its 
judicial capacity can control, direct, enjoin or forbid within 
the allegations of the Petition this appellant filed in the 
Court below. 

9. The said Exhibits, when taken together with the plead¬ 
ings and affidavits in this cause filed, show the existence of 
a bona fide labor dispute between the appellant and these 
appellees, essentially inherent in the differences asserted by 
appellant and of which it complains. By reason of such in¬ 
herence this Court is without jurisdiction to award injunc¬ 
tive relief against these appellees or proceed further in 
this appeal which lacks compliance throughout with the ap¬ 
propriate procedure laid down in the Norris-LaGuardia and 
related decisions of the Court. Appellant cannot circum¬ 
vent the prohibitions of appropriate Statutes and decisions 
by submerging existence of this genuine labor dispute in the 
assertion of colorable attacks upon or difference with the 
President of the United States and his designees in the ex- 
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ercise of his powers and authority granted him and 
by the Congress of the United States. 


them 


10. These appellees now eshow as a further fact to be con¬ 
sidered and which this appellant cannot deny, that, in ac¬ 
cordance with the Notice of Hearing in Exhibit #7 attached 
hereto and made part hereof, a hearing was held in Pitts¬ 
burgh on September 11, 1946, at which appellant was at¬ 
tended by counsel and further action upon said hearing is 
now pending before the National Labor Relations Board 

11. And for such other and further reasons and grounds 
which will be urged upon the argument of this Motion. 


William E. Leahy, 

Welly K. Hopkins, 
Harrison Combs, 

Samuel Krimsly, 
Attorneys for Appellees. 
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In the United States Court of Appeals 
for the District of Columbia. 

No. 9342. 

Jones & Laughlin Steel Corporation, Appellant, 

v. 

United Mineworkers of America, et al, Appellees. 

POINTS AND AUTHORITIES. 

Upon argument of this Motion, the appellees will rely 
upon the decisions and authorities already cited and set out 
in the record heretofore made in this cause. Further cita¬ 
tion thereof would be repetitious. 

William E. Leahy, 

Welly K. Hopkins, 

Harrison Combs, 

Samuel Krimsly, 

Attorneys for Appellees. 

NOTICE OF SERVICE ON APPELLANT. 

I hereby certify that service of this Motion was made 
upon the appellant by depositing a copy of this Motion with 
John C. Gall, Southern Building, Washington, D. C., this 
4th day of October, 1946. 

William E. Leahy, 

Attorney for Appellees. 
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j 

EXHIBIT NO. 1. 

i 

NATIONAL WAGE STABILIZATION BOARD 
Washington 25, D. C. 

Case No. 1321-13-S5. j 

In the Matter of 

i 

An Application under Section 5 of the War Labor Disputes 
Act for Change in Terms and Conditions of Employ¬ 
ment Affecting Supervisory Employees of the Jonefe & 
Laughlin Steel Corporation, Vesta-Shannopin C^al 
Division. 

ORDER. 

On July 17, 1946 the Coal Mines Administrator, acting 
under authority delegated by the Secretary of the Interior 
and pursuant to Section 5 of the War Labor Disputes Act, 
filed an application with the National Wage Stabilization 
Board requesting the Board to order certain changes in 
wages and other terms and conditions of employment affect¬ 
ing certain “supervisory employees” employed by the 
Jones & Laughlin Steel Corporation at its Vesta Mines 4, 
5 and 6 and its Shannopin Mine. Possession of the above- 
mentioned mines and other facilities of the Jones & Laugh¬ 
lin Steel Corporation was taken by the Secretary of the 
Interior on May 22, 1946 under authority of Executive 
Order 9728. 

The changes requested and provided for by this Order 
are included in the provisions of an Agreement dated July 
17,1946 between the Coal Mines Administrator and United 
Clerical, Technical and Supervisory Employees of the 
Mining Industry, Division of District No. 50, United Mine 
Workers of America (hereafter called “the Agreement”) 
and a Memorandum of interpretation dated July 13, 1^46, 
signed by representatives of the same parties (hereafter 
called “the Memorandum”). Both the Agreement and |he 
Memorandum have been submitted to the Board with the 
application of the Coal Mines Administrator. Certain pto- 
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visions of tlie Agreement do not provide for changes in ex¬ 
isting terms and conditions of employment and are not, 
therefore, referred to in this Order. The “supervisory em¬ 
ployees’’ affected by such Agreement and Memorandum 
and by this Order are those employees who are defined and 
described in the Decision and Direction of Election of the 
National Labor Relations Board dated March 7, 1946 and 
the Certification of Representatives and Order of said 
Board dated May 27,1946 in Case No. 6-R-1191. 

Pursuant to the powers vested in it by Section 5 of the 
War Labor Disputes Act and Executive Order 9672 of De¬ 
cember 31, 1945, the National Wage Stabilization Board, 
having made such investigation as it deems necessary and 
desirable and having found that the changes in terms and 
conditions of employment as applied for are fair and rea¬ 
sonable within the meaning of Section 5 of the War Labor 
Disputes Act and are not in conflict with any Act of Con¬ 
gress or any Executive Order issued thereunder, hereby 
orders, with respect to the “supervisory employees” em¬ 
ployed by Jones & Laughlin Steel Corporation, at Vesta 
Mines Nos. 4, 5 and 6 and Shannopin Mine: 

1. That the Secretary of the Interior provide for the col¬ 
lection of union dues and initiation fees and the remittance 
thereof to the union in accordance with the provisions of 
Section 3 of the Agreement. 

2. That the employees shall be entitled to paid vacations 
in accordance with the provisions of Section 5 of the Agree¬ 
ment. 

3. That rules of seniority shall be applied in accordance 
with the provisions of Section 6 of the Agreement as inter¬ 
preted by the Memorandum. 

4. That rules regarding changes in the classification of 
work of any employee shall be applied in accordance with 
the provisions of Section 7 of the Agreement as interpreted 
by the Memorandum. 
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5. That provisions relating to the establishment of 
Office Committee and the Settlement of Disputes shall 
put into effect in accordance with Sections 9 and 10 of 
Agreement as interpreted by the Memorandum. 


an 

be 

j;he 


6. That the provisions relating to the method of dealing 
■with discharge cases, shall be put into effect in accordance 
with Section 11 of the Agreement. 


7. That employees affected by this Order shall receive an 
increase of $1.85 for each full day worked, effective frj>m 
and after May 22, 1946. 

8. That this Order shall become effective in accordance 
with its terms only upon approval of the Order by ihe 
President. Upon such approval, all changes in terms a{nd 
conditions of employment, except as otherwise expressly 
specified in the Order, shall be deemed effective as of Jijily 
17,1946. 

National, Wage Stabilization Board 

/s/ W. Willard Wirtz 
W. Willard Wirtz, 

Chairman 

Dated: Washington, D. C. 

July 30,1946 

Approved: 

/s/ Harry S. Truman 
Harry S. Truman 
The White House 

The Industry Members record their dissent. 
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EXHIBIT NO. 2 FOR THIS MOTION. 

(Exhibit B-5) 

United Clerical, Technical and Supervisory Employees of 

the Mining Industry 
Division of District 50, U. M. W. of A. 

1606 Law and Finance Building, 

Pittsburgh 19, Pa. 

August 13, 1946 

Mr. H. E. Lewis, President 
Jones & Laughlin Steel Corp. 

Third and Boss Streets 
Pittsburgh, Pennsylvania. 

My dear Mr. Lewis: 

This is to notify you that the returns of the election of 
supervisory employees at your four (4) mines held April 
1,1946, were in favor of the United Clerical, Technical and 
Supervisory Employees of the Mining Industry, Division of 
District 50, United Aline Workers of America to represent 
them for the purpose of collective bargaining with your 
company. 

We were certified by the National Labor Relations Board 
on Alay 27, 1946; therefore, we request that you arrange a 
time and place within the next three (3) days for a confer¬ 
ence with you or your representatives and the representa¬ 
tives of this union, for the purpose of negotiating a con¬ 
tract for all classes of supervisory employees so designated 
by the decision of the National Labor Relations Board, and 
for all other employees that we may mutually agree upon. 

If I do not hear from you within the next three (3) days, 
I shall consider this as a refusal by you on behalf of the 
company which you represent to bargain with this union in 
behalf of the above mentioned employees. 

Very truly yours, 

John McAlpine, 

President. 
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EXHIBIT NO 3 FOR THIS MOTION. 

(Exhibit B-6) 

Jones & Laughlin Steel Corporation 
Jones & Laughlin Bldg. 

Third Avenue & Ross St. 

Pittsburgh 30, Pa. 

Earl F. Blank August 14, 1946 

Director of Personnel Relations 

Mr. John Me Alpine, President 

United Clerical, Technical and Supervisory Employees of 
the Mining Industry 
Division of District 50, U.M.W. of A. 

1606 Law & Finance Building, 

Pittsburgh 19', Pennsylvania 

Dear Sir: 

This will acknowledge receipt of vour letter, dated Au¬ 
gust 13, 1946, addressed to Mr. H. E. Lewis, President, 
Jones & Laughlin Steel Corporation, wherein you requested 
that a time and place be designated for a meeting of por- 
poration and Union representatives to commence bargain¬ 
ing on behalf of Supervisory Employees of the V4sta- 
Shannopin Coal Division. 

We must decline your invitation to participate in sueh a 
meeting in view of the fact that this Corporation is advised 
by Counsel that your union does not have the legal right to 
represent Supervisory Employes at our Vesta-Shannbpin 
Coal Mines. 

Very truly yours, 

Jones & Laughlin Steel Corporation 
/ s/ W. H. Harvey, 

Ass’t Director of Personnel Relations 


WHH: AKB 
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EXHIBIT NO. 4 FOR THIS MOTION. 

(Exhibit B 1-A) 

Before the National Labor Relations Board 
Sixth Region 

Case No. 6-C-1085 
Date Filed August 22, 1946 

In the Matter of 

Jones & Laughlin Steel Corporation, 

Vesta-Shannopin Coal Division 
and 

United Clerical, Technical and Supervisory Employees 
Union of the Mining Industry, 

Division of District 50, United Mine Workers of America 

CHARGE. 

Pursuant to Section 10(b) of the National Labor Rela¬ 
tions Act, the undersigned hereby charges that Jones & 
Laughlin Steel Corporation, Vesta-Shannopin Coal Divi¬ 
sion at Pittsburgh, Pennsylvania, employing 200 workers in 
mining of coal, has engaged in and is engaging in unfair 
labor practices within the meaning of Section 8 subsec¬ 
tions (1) and (5) of said Act, in that since on or about May 
28,1946, and at all times thereafter, the said corporation, by 
its officers, agents and representatives, refused to bargain 
collectively with United Clerical, Technical and Supervis¬ 
ory Employees Union of The Mining Industry, Division of 
District 50, United Mine Workers of America, a labor or¬ 
ganization duly certified by the National Labor Relations 
Board as the exclusive representative of all supervisory of 
production and maintenance employees of the Jones! & 
Laughlin Steel Corporation, Vesta-Shannopin Coal Divi¬ 
sion, Pittsburgh, Pennsylvania, including fire bosses, mine 
crew foremen, assistant mine foremen, maintenance bosses, 
mechanical bosses, and assistant general master mechanic, 
but excluding supervisors, of clerical and technical em- 
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ployees, mine foremen, general assistant mine foremen, 
tipple foremen, general master mechanic, mine superin¬ 
tendents, general superintendent, assistant general super¬ 
intendents, director of industrial labor relations, safety di¬ 
rector, chief engineer, chief of police, weighmasters, we: gh- 
masters’ clerks, training supervisor, safety inspector, dis¬ 
patchers, and filter operators, for the purposes of collec¬ 
tive bargaining with respect to rates of pay, hours of em¬ 
ployment, and other conditions of employment. 

By the acts set forth in the paragraph above, and by otjher 
acts and conduct, it by its officers, agents and representa¬ 
tives, interfered with, restrained and coerced its employees 
in the exercise of the rights guaranteed in Section 7 of the 
National Labor Relations Act. 

The undersigned further charges that said unfair l^bor 
practices are unfair labor practices affecting commerce 
within the meaning of said Act. 

Name and address of person or labor organization making 
the charge. (If made by a labor organization, give also the 
full name, local number and affiliation of organization, and 
name and official position of the person acting for the j or¬ 
ganization.) 

j 

United Clerical, Technical and Super¬ 
visory Employees Union of the MinJing 
Industry Division of District 50, United 
Mine Workers of America, 

By: /s/ John McAlpine 

John A. McAlpine, • 

President 

1606 Law & Finance Building, 
Pittsburgh 19, Pa. 

Subscribed and sworn to before me this 22nd day of Au¬ 
gust, 1946, At Pittsburgh, Pennsylvania. 

/s/ Anne M. Sailley 
Anne M. Sailley, 

Designated Agent . 
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EXHIBIT NO. 5 FOR THIS MOTION. 

(Exhibit B 1-B) 

United States of America 
Before the National Labor Relations Board 
Sixth Region 

Case No. 6-C-1085. 

In the Matter of 

Jones & Laughlin Steel Corporation, 

Vesta-Shannopin Coal Division 
and 

United Clerical, Technical and Supervisory Employees 

Union of the Mining Industry, 

Division of District 50, United Mine Workers of America. 

COMPLAINT. 

It having been charged by the United Clerical, Technical 
and Supervisory Employees Union of The Mining Industry, 
Division of District 50, United Mine Workers of America, 
hereinafter called the Union, that Jones & Laughlin Steel 
Corporation, Vesta-Shannopin Coal Division, hereinafter 
called the Respondent, has engaged in and is now engaging 
in certain unfair labor practices affecting commerce as set 
forth and defined in the National Labor Relations Act, 49 
Stat. 449, hereinafter referred to as the Act, the National 
Labor Relations Board, by its Regional Director for the 
Sixty Region, as agent of the National Labor Relations 
Board, designated by the National Labor Relations Board 
Rules and Regulations, Series 3, as amended, Article IV, 
Section 1, hereby issues its Complaint and alleges the fol¬ 
lowing : 

1. Respondent is and has been for a long time a corpora¬ 
tion organized and existing by virtue of the laws of the 
State of Pennsylvania, having its principal office in the City 
of Pittsburgh, Pennsylvania, and operating plants at Pitts¬ 
burgh, Pennsylvania; Aliquippa, Pennsylvania; and Cleve- 
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land, Ohio, and is now and has been continuously engaged 
in the production, manufacture, sale, and distribution of 
iron and steel products. In connection with the produc¬ 
tion, manufacture, sale and distribution of its products, 
Respondent, through its Vesta-Shannopin Coal Division, is 
engaged in the mining of coal at Vesta Mines Nos. 4, 5 and 6 
and the Shannopin Mine, all of said mines being located in 
the State of Pennsylvania. 

2. Respondent, in the course and conduct of its business, 
causes and has continuously caused over a long period of 
time a substantial part of the raw materials used in the 
manufacture of its products to be purchased and trans¬ 
ported in interstate commerce from and through Statjes of 
the United States other than the States of Pennsylvania 
and Ohio to its plants in the States of Pennsylvania and 
Ohio, and causes and has continuously caused over a j long 
period of time a preponderant part of the products njianu- 
factured by it to be sold, shipped and transported in inter¬ 
state commerce from its plants in the States of Pennsyl¬ 
vania and Ohio to, into and through States of the United 
States other than the States of Pennsylvania and Ohio!. Re¬ 
spondent, in the course and conduct of its business, causes 
and has continuously caused over a long period of ti^ne a 
substantial part of the machinery, equipment and othej ma¬ 
terials used at its Vesta Mines Nos. 4, 5 and 6 and Shjjnno- 
pin Mine to be purchased and transported in interstate 
commerce from and through States of the United States 
other than the State of Pennsylvania to its aforesaid mines 
in the State of Pennsylvania, and causes and has continu¬ 
ously caused over a long period of time a preponderant part 
of the coal mined by it at its aforesaid mines to be shijpped 
and transported from its aforesaid mines to its Pittsburgh, 
Pennsylvania, and Aliquippa, Pennsylvania plants for use 
at said plants. 

3. The Union is a labor organization as defined in Section 
2(5) of the Act. 
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4. All supervisors of production and maintenance em¬ 
ployees of the Jones & Laughlin Steel Corporation, Vesta- 
Shannopin Coal Division, Pittsburgh, Pennsylvania, includ¬ 
ing fire bosses, mine crew foremen, assistant mine foremen, 
maintenance bosses, mechanical bosses, and assistant Gen¬ 
eral master mechanic, but excluding supervisors of clerical 
and technical employees, mine foremen, general assistant 
mine foremen, tipple foremen, general master mechanic, 
mine superintendents, general superintendent, assistant 
general superintendents, director of industrial labor rela¬ 
tions, safety director, chief engineer, chief of police, weigh- 
masters, weighmasters’ clerks, training supervisor, safety 
inspector, dispatchers, and filter operators, constitute a unit 
appropriate for the purposes of collective bargaining within 
the meaning of Section 9(b) of the Act, as found by the Na¬ 
tional Labor Relations Board in the Matter of Jones & 
Laughlin Steel Corporation, Vesta-Shannopin Coal Division 
and United Clerical, Technical and Supervisory Employees 
Union of The Mining Industry, Division of District 50 , 
United Mine Workers of America, Case No. 6-R-1191, de¬ 
cided May 7,1946. 

5. Since on or about April 1, 1946, and at all times there¬ 
after, a majority of the employees in the aforesaid appro¬ 
priate unit have designated and selected the Union as their 
representative for the purposes of collective bargaining 
with Respondent, such designation and selection having 
been made pursuant to an election by secret ballot directed 
by the National Labor Relations Board in the aforesaid 
Case No. 6-R-1191, and conducted under the supervision of 
the Regional Director for the Sixth Region of the National 
Labor Relations Board on April 1,1946. . 

6. On May 27, 1946 the National Labor Relations Board 
by virtue of and pursuant to the power vested in it by Sec¬ 
tion 9(c) of the Act, and pursuant to Article III, Sections 
9 and 10 of the National Labor Relations Board Rules and 
Regulations, Series 3 as amended, certified that the Union 
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had been designated and selected by a majority of all t^ie 
employees in the aforesaid appropriate unit for the pur¬ 
poses of collective bargaining with respect to rates of p4y, 
wages, hours of employment and other conditions of em¬ 
ployment. At all times since the said certification of the 
Union the Union has been, and continues to be, the exclusive 
representative of all the employees in the aforesaid appro¬ 
priate unit for the purposes of collective bargaining with 
respect to rates of pay, wages, hours of employment, and 
other conditions of employment. 

I 

7. Since on or about May 28,1946 and at all times there¬ 
after, the Union, by its officers, agents, and representatives, 
requested the Respondent to bargain collectively with ye- 
spect to rates of pay, wages, hours of employment, and 
other conditions of employment with the Union as the exclu¬ 
sive representative of all the employees in the aforesaid 
appropriate unit. 

8. Respondent, by its officers, agents, and representatives, 
while engaged as described above, has refused to recognize 
and accept as appropriate the aforesaid unit found by ifh e 
National Labor Relations Board to be an appropriate ujnit 
as set forth in paragraph 4 above, and has since on or ab<j>ut 
May 28,1946, and at all times thereafter, failed and refused 
and continues to fail and refuse to recognize the Union as 
the exclusive representative of its employees in the afore¬ 
said appropriate unit, and has since on or about May 28, 
1946, and at all times thereafter, failed and refused and con¬ 
tinues to fail and refuse to bargain with the Union with (re¬ 
spect to rates of pay, wages, hours of employment, 4 n d 
other conditions of employment. 

9. By the aforementioned acts of Respondent, acting 
through its officers, agents, and representatives, and by e4ch 
of them as set forth in paragraph 8 above, Respondent (did 
refuse and continues to refuse to bargain collectively wfith 
the representatives of its employees, and by all of the s^id 
acts and by each of them did engage in and is now engaging 
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in unfair labor practices within the meaning of Section 
8(5) of the Act. 

10. By the aforementioned acts of Respondent, acting 
through its officers, agents, and representatives, and by each 
of them as set forth in paragraph 8 above, Respondent did 
interfere with, restrain, and coerce and is now interfering 
with, restraining, and coercing its employees in the exercise 
of their rights guaranteed in Section 7 of the Act, and by 
all of the said acts and by each of them has engaged in and 
is now engaging in unfair labor practices within the mean¬ 
ing of Section 9(1) of the Act. 

11. The activities of Respondent set forth in paragraphs 
8, 9, and 10 above, occurring in connection with the opera¬ 
tions of Respondent, described in paragraphs 1 and 2 above, 
have a close, intimate, and substantial relation to trade, 
traffic, and commerce among the several states and tend to 
lead to labor disputes burdening and obstructing commerce 
and the free flow of commerce. 

12. The aforesaid acts of Respondent set forth in para¬ 
graphs 8, 9 and 10 above, constitute unfair labor practices 
affecting commerce within the meaning of Sections 8(1) and 
(5) and Sections 2(6) and (7) of the said Act. 

Whereupon, the National Labor Relations Board on this 
2Sth day of August, 1946, issues its Complaint against the 
Jones & Laughlin Steel Corporation, Vesta-Shannopin Coal 
Division, Respondent herein. 

/s/ Wm. Gilbert Nowell, 

Acting Regional Director. 
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COPY 

EXHIBIT NO. 6 FOB THIS MOTION. 

(Exhibit No. B-2) 

United States of America 
Before the National Labor Relations Board 
Sixth Region 

Case No. 6-C-1085. 

In the Matter of 

Jones & Laughlin Steel Corporation, 

Vesta-Shannopin Coal Division 
and 

United Clerical, Technical and Supervisory Employees 

Union of the Mining Industry, Division of District 5p, 
United Mine Workers of America. 

ANSWER OF JONES & LAUGHLIN STEEL 

CORPORATION. 

And now comes the respondent Jones & Laughlin Steel 
Corporation, and saving and reserving its rights to demand 
or move for the dismissal of the Complaint issued in this 
case on August 28,1946, makes answer to the averments of 
fact in said Complaint set forth as follows: 

First — Second: Respondent admits the averments of 
paragraphs 1 and 2 of said Complaint. 

Third: Respondent denies the averment of paragraiph 3 
of the Complaint. The “United Clerical, Technical and 
Supervisory Employees Union of the Mining Industry, Di¬ 
vision of District 50, United Mine Workers of America” 
is not a labor organization, under the definition in Section 
2(5) of the Act or otherwise; but is instead a name Which 
has been used and is now being used by various officers, 
agents and members of the unincorporated labor organiza¬ 
tion known as the “United Mine Workers of America”, 
with the approval and under the direction and control of the 
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officers and members of the latter organization. The United 
Mine Workers of America is a “labor organization” within 
the definition aforesaid; but it has many years demanded 
recognition by Respondent, and has lawfully enjoyed such 
recognition, as “exclusive representative” for all of the 
purposes of the Act of all of the rank and file coal miners 
employed in Respondent’s four coal mines; and as a re¬ 
sult it is not legally competent to be qualified or to act as 
“exclusive representative” of any supervisor or class of 
supervisors serving as such in the Respondent’s coal mines. 

Fourth: The averment of paragraph 4 of the Complaint 
is denied. 

Fifth: Respondent denies the averments of paragraph 5 
of the Complaint as therein stated. It is true that on or 
about April 1,1946, an election by secret ballot was held at 
each of Respondent’s four coal mines, under the supervision 
of agents of the Board and pursuant to a Decision and Di¬ 
rection of Elections which had been issued by the Board in 
Case No. 6-R-1191 on or about March 7,1946; that coal mine 
supervisors of the classes described in paragraph 4 of the 
Complaint were permitted to vote in such elections; and 
that a majority of those who voted cast ballots indicating 
tlieir choice of the Union as “exclusive representative” of 
all such mine supervisors for the purposes of the Act. 

Sixth: Respondent denies the averments of paragraph 6 
of the Complaint as therein stated. It is true that on or 
about May 27, 1946, the Board issued a written “Certifica¬ 
tion of Representatives”, in the form contemplated by sec¬ 
tion 9(c) of the Act, by which it certified that the Union had 
been designated and selected by a majority of the coal mine 
supervisors aforesaid as the “exclusive representative” of 
all such supervisors for the purposes of the Act. Respon¬ 
dent is advised and believes and therefore avers that the 
Certification of Representatives was improperly and im- 
providently issued; that the Board had no lawful power or 
authority to issue it; and that the Union has not been quali- 
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fied and that, for so long as it continues to act as “exclusive 
representative’’ of the rank and file coal miners aforesaid^ 
it cannot lawfully be qualified, by such a Certification of 
otherwise, as “exclusive representative” of the mine supers 
visors aforesaid or any of them. j 

i 

Seventh: Respondent admits the averment of paragraph 
7 of the Complaint, with these qualifications: that thfe 
“unit” described is not “appropriate,” and that the Union 
is in truth and in fact the United Mine Workers of America. 

Eighth: Respondent admits the averments of paragraph 
S of the Complaint. | 

Ninth-Tenth: Respondent denies the averments of para¬ 
graphs 9 and 10 of the Complaint. Under the law and the 
facts and circumstances of this case, the Union has nev^r 
been and is not now legally competent to act as the repre¬ 
sentative for any purpose of any of the coal mine supervi¬ 
sors aforesaid; it has never been and it is not now legaljy 
qualified or entitled to be recognized or to act as “exclusive 
representative” for the purposes of the Act of any of the 
coal mine supervisors aforesaid; and the Respondent hjjis 
never been under any legal obligation to recognize it as 
such representative. 

Eleventh: Respondent denies the averments of para¬ 
graph 11 of the Complaint as therein stated; but it admits 
that the work of the mine supervisors aforesaid and the 
operations of its four coal mines are such that the Board 
has jurisdiction to hear and decide this case. 

Twelfth: Respondent denies the averments of paragrajph 
12 of the Complaint. 

New Matter 

And, further answering the Complaint aforesaid, Respon¬ 
dent avers as new matter the following: j 

I 

First: On or about May 21, 1946, J. A. Krug, the Secre¬ 
tary of the Interior of the United States, declared himself 
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to be in possession of Respondent’s four coal mines, pursu¬ 
ant to such authority as was vested in him by Executive 
Order No. 9278, signed on that day by the President of the 
United States, and by the provisions of the War Labor Dis¬ 
putes Act. 

Second: At all times since he made said declaration on 
or about May 21, 1946, said J. A. Krug and others acting 
under his directions and authority or purported authority, 
have declared that, under said Executive Order and the 
War Labor Disputes Act, the powers of the Respondent to 
direct the operations of said mines, to deal and bargain with 
the miners, mine supervisors and others employed therein or 
serving therein, and to recognize or deny recognition to 
labor organizations, have passed from the Respondent to 
themselves; and they have governed themselves accord¬ 
ingly and in particular have bargained or attempted to 
bargain with the United Mine Workers of America as a 
representative or self-asserted representative of the rank 
and file miner aforesaid and of the mine supervisors afore¬ 
said; and the Union has bargained or attempted to bargain 
with them as such. 

Third: In a certain civil action lately pending in the 
United States District Court for the District of Columbia 
at its docket number 35308, and now pending and undeter¬ 
mined in the United States Court of Appeals for the Dis¬ 
trict of Columbia at its docket number 9342, entitled Jones 
& Laughlin Steel Corporation, plaintiff, versus United Mine 
Workers of America, J. A. Krug, Secretary of the Interior, 
Ad?niral Ben Moreel, Coal Mines Administrator, National 
Labor Relations Board, et al., defendants, Respondent has 
maintained or attempted to maintain that its legal powers 
and rights to recognize or to refuse to recognize the Union 
or any union as “exclusive representative” of the coal 
mine supervisors aforesaid, and its other legal rights under 
the National Labor Relations Act, have not been and cannot 
lawfully be impaired, destroyed or suspended by virtue of 



said Executive Order or any lawful order made under; the 
War Labor Disputes Act, and that neither said J. A. Klrug 
nor any agent or other person acting under his authority 
has now or has had any lawful power to control or to super¬ 
sede Respondent’s decisions to recognize or not to recog¬ 
nize any union as such an “exclusive representative”; but 
the said J. A. Krug has disputed and contested all of Re¬ 
spondent’s contentions aforesaid. Said proceeding has not 
been concluded or decided. 


Wherefore, Respondent respectfully prays that the Com¬ 
plaint in this case be dismissed by the Board. 


Jones & Laughlin Steel Corporation 

By /s/ W. J. Creighton, 

Executive Vice President 

Commonwealth of Pennsylvania, 

County of Allegheny, $s: 

W. J. Creighton, being duly sworn, deposes and says ^hat 
he is Executive Vice-President of Jones & Laughlin Steel 
Corporation, and its agent duly authorized to verify the 
foregoing Answer; and that the averments of fact mad^ in 
said Answer are true, as he verily believes and as Respon¬ 
dent expects to prove at the hearing of this case. 

/s/ W. J. Creighton. 


Sworn to and subscribed before me, this 7th day of Sep¬ 
tember, 1946. 

/s/ Lottie R. Keys, 

Notary Public. 

My Commission Expires January 2, 1949. 
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EXHIBIT NO. 7 FOR THIS MOTION. 

(Exhibit B-1C) 

N.L.R.B. 234 
(6-2-42) 

United States of America 
Before the National Labor Relations Board 
Sixth Region 

Case No. 6-C-1085. 

Ub 

In the Matter of 

Jones & Laughlin Steel Corporation, 

Vesta-Shannopin Coal Division 

and 

United Clerical, Technical and Supervisory Employees 
Union of the Mining Industry, 

Division of District 50, United Mine Workers of America 

NOTICE OF HEARING. 

Please Take Notice that on the 11th day of September, 
1946, at nine-thirty o’clock in the forenoon, Eastern Day¬ 
light Savings Time, in Court Rm. No. 16, Eighth Floor, City- 
County Building, Pittsburgh, Pennsylvania, a hearing will 
be conducted before a duly designated Trial Examiner of 
the National Labor Relations Board on the allegations set 
forth in the Complaint attached hereto, at which time and 
place you will have the right to appear in person, or other¬ 
wise, and give testimony. 

A copy of the Charge upon which the Complaint is based 
is attached hereto. 

You are further notified that you have the right to file 
with the undersigned Regional Director, acting in this mat¬ 
ter as agent of the National Labor Relations Board, an an¬ 
swer to the said Complaint within ten (10) days from the 
service thereof. 
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Please Take Notice that duplicates of all exhibits winch 
are offered in evidence will be required unless, pursuant to 
request or motion, the Trial Examiner in the exercise of| his 
discretion and for good cause shown, directs that a g^ven 
exhibit need not be duplicated. 

In Witness Whereof the National Labor Relations B^ard 
has caused this, its Complaint and Notice of Hearing, t|> be 
signed by the Regional Director for the Sixth Regioq on 
this 28th day of August, 1946. 

/s/ Wm. Gilbert Nowell, 

Regional Director 
National Labor Relations Bdard 
2107 Clark Building, 

Pittsburgh 22, Pennsylvania. 
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L NATURE OF THE MOTION. 

This appeal was perfected on June 27, 1946 (App. 
2 a). The appellant’s brief was filed, in due course, on 
September 4th, and that of the appellees was served in 
printer’s proof, on October 3rd. In the meantime, the 
Court had set October 14th as the date for argument of 
the case on the merits. 

With the case in this state, on October 4th counsel 
for the appellees United Mine Workers of America and 
John L. Lewis filed a written Motion to Dismiss the 
appeal. The motion contends that, because of certain 
proceedings commenced and conducted by the National 
Labor Relations Board during the last few weeks—and 
which will shortly be described—the case has become 
moot. 

This Answer is intended to maintain, in behalf j of 
the appellant, its contention that the case is not moot; 
and that the Motion to Dismiss should be denied. 


n. GROUNDS RELIED UPON BY APPELLEES TO 
SUPPORT THE MOTION TO DISMISS. 

In the Motion to Dismiss, it is shown that during 
the last few weeks the Union has commenced a pro¬ 
ceeding against the appellant before the National Labor 
Relations Board, which may, when and if it reaches its 
conclusion in a final order by the Board, be effective as 
a settlement of the controversy presented by this appeal. 
It is, it appears, the contention of the appellees, who 
make the motion, that the pendency of these proceed¬ 
ings before the Labor Board has made this a moot cise. 
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HI. NATURE OF THE CONTROVERSY 
PRESENTED BY THIS APPEAL. 

Before describing the recent proceedings to which 
the Motion to Dismiss refers, it is desirable to recall 
the preliminary litigation before the National Labor 
Relations Board which gave rise to this case, and to 
define the issues of this case which the Motion considers 
moot. 

By a “Certification of Representatives” issued on 
May 27, 1946, the Board certified that the appellee 
United Mine Workers of America had been designated by 
a majority of the supervisors in the appellant’s four 
coal mines as the “exclusive representative,” under the 
National Labor Relations Act, of all such supervisors. 
At that time, the four mines were (as they have been 
ever since) in possession of the appellees J. A. Krug, as 
Secretary of the Interior, and Admiral Ben Moreell, as 
Coal Mines Administrator, to the extent permitted these 
two federal officers by the War Labor Disputes Act and 
the President’s Executive Order No. 9728. The Union 
immediately asserted to Admiral Moreell that the Certi¬ 
fication was a “decision” of the National Labor Rela¬ 
tions Board, which had established its legal right to 
recognition by the Admiral as “exclusive representative” 
of the appellant’s mine supervisors. 

Early in June, 1946, Admiral Moreell, being ad¬ 
vised that the Union’s position was well taken as a 
matter of law (App. 40a), informed the appellant that 
he was about to make an agreement with the Union as 
“exclusive representative” of all of the mine supervisors. 
Appellant protested at once that such recognition of the 



Union would tend to create a physically dangerous con¬ 
dition in its mines; that the Admiral had no legal power 
to recognize any union not “duly constituted” under the 
law; and, finally, that the Certification was, contrary to 
the Union’s contentions and the legal advices relied upon 
by the Admiral, not a decision or judgment of the 
Union’s right to act as an “exclusive representative,” 
and that it could become legally significant only should 
it be held valid, after further proceedings under Section 
10 of the National Labor Relations Act, in a final judi¬ 
cially reviewable order of the Labor Board. Appellant 
insisted that, before considering further the Unioh’s 
demands for recognition, Admiral Moreell should require 
it to prosecute to a conclusion the further proceedings 
required by appellant’s view of the law. 


This course of action was given some considerable 
encouragement by the Labor Board (App. 139 a-142 a), 
but it was greatly obstructed by the Union’s unwilling¬ 
ness to assume the risks of any such test of its qualifi¬ 
cations, and by its insistence that the matter had been 
decided by the Certification, so that no further test was 
called for. 

To resolve the deadlock thus created, the appellant 
filed the Complaint in the Court below, praying a declar¬ 
atory judgment which would determine whether the 
Certification was, as the Union had asserted, a binding 
decision of the Union’s status; or whether, on the other 
hand, it was only an interlocutory step towards such a 
decision, which could be given no legal significance qn- 
less it should be sustained in the further proceedii 
contemplated by Section 10 of the National Labor 
lations Act. To preserve the status quo, pendingj a 
decision of this primary controversy, the Complaint 
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asked that Admiral Moreell be required to avoid recog¬ 
nizing the Union until its right to recognition should be 
determined (App. 13 a-14 a). 

It has been recognized by the appellant, in the Com¬ 
plaint and at every stage of this case, that the ultimate 
authority to establish or deny the Union the status of 
“exclusive representative” of the mine supervisors is 
vested in the National Labor Relations Board. The 
Complaint did not ask the District Court to determine 
whether the Union could lawfully qualify as such a rep¬ 
resentative. Instead, it asked a judgment on the ques¬ 
tion whether, by obtaining the Certification, the Union 
had qualified itself. It was assumed by the appellant 
that should the Court hold the Certification legally in¬ 
adequate to establish the Union’s legal status, Admiral 
Moreell would (having thus discovered the error of his 
contrary first impression) withhold any recognition of 
the Union unless and until the Union’s legal competence 
should be determined in further proceedings before the 
Board. In the same way, the appellant recognized that 
a declaratory judgment might instead establish the con¬ 
clusiveness of the Certification, and that such a judg¬ 
ment would justify Admiral Moreell’s immediate recog¬ 
nition of the Union. 

However, the case did not take either of the courses 
so foreseen by the appellant. Although at the outset 
the governmental defendants filed in the Court below 
an affidavit declaring Admiral Moreell’s conviction that 
the Certification had established the Union’s status as 
a “duly constituted” exclusive representative, under the 
Labor Act, the Executive Order and a preliminary 
agreement Mr. Krug had made with the Union (App. 
40a), they abandoned this contention before the Court 




could pass upon it, and contended instead that the gov¬ 
ernmental “seizure” of the coal mines had destroyed the 
appellant’s proprietary interests in them, and so de¬ 
prived it of any right to protest any practice, however 
unsafe, which might be found expedient by Admiral 
Moreell and the other governmental officers in charge. 
In reliance upon this latter proposition, and without de¬ 
termining that the Union was or was not legally entitled 
to recognition, the District Court dismissed the Com¬ 
plaint in the summary judgment here under review. 


In this appeal, the appellant relies upon three prin¬ 
cipal points of law: first, that a Certification of Repre¬ 
sentatives is not a legally significant adjudication of 
any matter of fact or law, and that it does not suffice 
to vest in a labor union any legal right to demand recog¬ 
nition by an employer; secondly, that the ordinary 
rights of the appellant to resist qualification of a legally 
incompetent labor union, provided it by the National 
Labor Relations Act, are not impaired or prejudiced by 
the governmental seizure of its mines under the War 
Labor Disputes Act and Executive Order No. 9728— 
i.e ., that Admiral Moreell cannot, without appellaiit’s 
consent, recognize as an “exclusive representative” any 
union not duly qualified under the law; and, finally, that 
the District Court had the jurisdiction and duty to pro¬ 
tect the appellant’s rights under the National Latj>or 
Relations Act from any unwarranted infringement by 
Admiral Moreell. 


Although it is impossible to forecast the appellees’ 
arguments, the draft of their brief which has been 
served indicates that they now concede that the Certifi¬ 
cation was not sufficient to create or establish any legal 
right of the Union to be recognized. They contend, 



however, that this conclusion is irrelevant: that Ad¬ 
miral Moreell has the wholly unrestricted power to rec¬ 
ognize the Union, if he chooses, even though it is not 
qualified and can never be legally qualified, under the 
Labor Act; and that, however dangerous or destructive 
his decision of any such matter may be to the interests 
of the appellant, it is above any control which may be i 
exercised by the Courts at the instance of the appellant. i 


IV. THE FURTHER PROCEEDINGS BEFORE THE | 
NATIONAL LABOR RELATIONS BOARD, 

WHICH ARE ASSERTED TO HAVE 
MADE THIS CASE MOOT. 

As is shown by a series of exhibits attached to the 
Motion to Dismiss, Admiral Moreell has proceeded, while 
this appeal has been pending, along two somewhat 
divergent lines. 0'n July 17, 1946, he entered into an 
agreement which, in effect, treated the Union as repre¬ 
sentative of the supervisors in the appellant’s four 
mines, but which, at the same time, required the Union 
to commence further proceedings before the Labor 
Board, and so to test its right to such recognition. 

In performance of the latter stipulation, the Motion 
to Dismiss shows, on August 22nd the Union commenced 
a proceeding against the appellant, under Section 10 of 
the National Labor Relations Act, by filing with the 
Board, a “Charge” that the appellant had wrongfully 
refused to recognize it as “exclusive representative” of 
the mine supervisors. On August 29th, the Motion 
shows further, the Board’s Regional Director issued a 
Complaint against the appellant, based upon this 
Charge; on September 7th, the appellant filed an Answer 
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justifying its denial of recognition on the ground that 
the Union was not legally qualified to represent the 
supervisors, and calling attention to the proceeding^ in 
this Court and the Court below; and on September 11th, 
the Board conducted a hearing upon the issues raised 
by the Complaint and the Answer. It is disclosed by 
the appellees’ exhibits that neither Admiral Moreell nor 
any other governmental officer was made a party to the 
new proceedings before the Labor Board. 

To these things may be added references to certain 
others, which have occurred during the present month. 
Since the Motion to Dismiss was filed, the Board’s Trial 
Examiner has issued an Intermediate Report, dated Oc¬ 
tober 1st, by which he has recommended that the Board 
issue a final decision holding that the governmental 
seizure of the four mines has not affected the legal posi¬ 
tion of the appellant under the National Labor Rela¬ 
tions Act, and a final order commanding the appellant 
to recognize the Union; the appellant has filed excep¬ 
tions to the Intermediate Report; and the Board has 
indicated that it will, within a short time, hear oral 
arguments of the case. 



V. POSSIBLE FUTURE COURSES OF THE 
CASE BEFORE THE LABOR BOARD. 


It is to be expected that within some reasonable 
period after the oral arguments of the case before the 
Labor Board, it will issue a final order of some kind; but 
this is by no means a certainty. The Board may, instead 
of issuing a final order, determine to take additional 
testimony, or take any of several other courses which 
would similarly suspend for a long time its decision of 
the Union’s status. In any permissible view, these pos¬ 
sibilities make wholly improper any assumption that the 
Board will decide the case so promptly that the appel¬ 
lant—and this Court—should be required to await its 
decision. 

When and if the Board enters its final order, that 
order will either dismiss the Union’s Charge, or sustain 
it. If the Union’s Charge is dismissed, the decision will 
probably hold that the Union cannot be qualified, under 
the National Labor Relations Act, as “exclusive repre¬ 
sentative” of both the supervisors and the rank and file 
mine workers in the appellant’s mines. If the Charge is 
sustained, the decision will almost certainly hold that, 
despite such decisions as that in N.L.R.B. v. Jones & 
Lauglilin Steel Corporation, 154 Fed. (2d) 932 (6C.C.A., 
1946), the Union is qualified to represent both the super¬ 
visors and the rank and file. In either event, the Board’s 
decision will be subject to review at the instance of the 
losing party, in a Circuit Court of Appeals or in this 
Court. 



VL THIS IS NOT AX PRESENT A MOOT CASE. 

Only a little reflection upon the matters stated 
above is required to show that this case is not made 
moot by the Labor Board proceedings described in the 
Motion to Dismiss. 

If the Labor Board proceeding ends in a decision, 
by the Board or a reviewing Court, that the Certifica¬ 
tion is invalid and that the Union cannot qualify as 
“exclusive representative,” the decision will settle the 
existing controversy between appellant and the Union; 
but it will not make this case moot. Such a decision 
will not bind Admiral Moreell as a matter of law, since 
he is not a party to the proceeding before the Labor 
Board; and, considering the arguments here relied upon 
by his counsel—that his manner of operating the mines 
is subject to no interference by the appellant or the 
Courts—it cannot be assumed that he will accept and 
abide by the decision of the Labor Board’s proceeding, 
unless this Court shall hold that, under the law, he must 
do so. And to decide that point, the Court must hear 
and determine this appeal. 


In this, the present situation of the case, it is un¬ 
necessary to determine whether a final decision of the 
Labor Board’s case in favor of the Union would render 
this case moot, since in this argument that outcome of 
the matter cannot be assumed. Nevertheless, it seems 
well to consider this alternative possibility; since it is 
apparent that, even then, this case would not be moot. 

If the Board decides its case in favor of the Union, 
its final order will command the appellant to recognize 
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the Union and to bargain with it—which means to make 
a written contract establishing the wages and the other 
conditions of employment of all of the mine supervisors 
(see H. J. Heinz Co. v. N.L.R.B., 311 U.S. 514; 85 L. Ed. 
309 (1941). The Board’s order, which must be obeyed 
if the Courts sustain it, will almost certainly ignore the 
seizure and Admiral Moreell, or his successor in office, 
just as the Board has ignored the seizure and the Ad¬ 
miral in the proceedings described in the Motion to Dis¬ 
miss. Therefore the Board’s order will not solve the 
principal issue raised here by Admiral Moreell’s counsel: 
the issue raised by their contention that the power to 
bargain with the Union has passed wholly from the 
hands of the appellant to those of the Admiral. This 
also is a matter which can be decided only if the Court 
shall hear and determine this case; and it should be 
decided, for the federal statutes cannot fairly be con¬ 
strued to declare, at one time, both that the appellant 
must bargain with the Union and that it has no effective, 
legal power to do so. 


vn. CONCLUSION. 

In conclusion, it seems proper to show why, without 
any inconsistency with the foregoing argument, the de¬ 
cision of the presently pending proceeding before the 
Labor Board should, in the appellant’s view of the law, 
be of the greatest value in settling the controversy be¬ 
tween these parties. 

If the power to recognize and bargain with labor 
unions in the coal mines has passed wholly to Admiral 
Moreell—this is the appellees’ contention in this Court 
—then the Board cannot properly make any order which 




would require the appellant to exercise a power it does 
not possess; and it certainly cannot make any order 
against the Admiral, for the National Labor Relations 
Act, in Section 1 (2), expressly exempts federal officers 
from the Board’s jurisdiction. In other words, the 
appellees’ argument would lead to the conclusion that 
the National Labor Relations Act has no effect in faVor 
of persons employed in establishments seized by the 
government during the present war, or in favor of their 
employers. 


It is shown by the appellant’s principal brief that 
this conclusion cannot be accepted. It would offend 1 the 
language of the War Labor Disputes Act, the Executive 
Order and the Regulations which govern Admiral 
Moreell; and the Courts have rejected it.* The oijily 
alternative conclusion is that urged here by the appel¬ 
lant—that a governmental “seizure,” such as exists 
here, has no effect to change the legal rights of employer 
and employees under the National Labor Relations Ajct, 
except to the limited extent expressly provided by the 
War Labor Disputes Act. This means that the power 
and duty of the employer to recognize and bargain with 
labor unions are not affected by such a “seizure”; aijid, 
as a result, that the Labor Board can, in proper cases, 
enforce the duty to bargain against the employer, as it 
may dio in the case described in the Motion to Dismiss. 


Thus, if the contention made by the appellant and 
resisted by the appellees, on this point in this case, shall 
be upheld by this Court, then the final decision of the 
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•See NJjJ£J3. v. West Kentucky Coal Co 152 Fed (2d) 198 (6 C.CA, 
1945); Glen Alden Coca Co. v. N.L.R.B., 141 Fed. (2d) 47 (3 C.CJA., 
1943); In re Ken-Rad Tube <£ Lamp Corp., 56 N.LJELB. 1050 (1944). I 
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case now pending before the Labor Board will determine 
whether the Union is or is not entitled to represent the 
mine supervisors. That is the solution of the whole 
matter which has been sought, from the beginning, by 
the appellant. 

Respectfully submitted, 

John J. Wilson, 

815 15th Street; 

John C. Gall, 

Southern Building, 

Washington, D. C.; 

H. Parker Sharp, 

311 Jones & Laughlin Building; 

John C. Bane, Jr., 

Reed, Smith, Shaw & McClay, 

747 Union Trust Building, 
Pittsburgh, Pa. 

Attorneys for Appellant. 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia 


No. 9342. 


JONES AND LAUGHLIN STEEL CORPORATION} 

Appellant, 

y. | 

UNITED MINE WORKERS OF AMERICA, ET AL j 

Appellees. 


REPLY AFFIDAVITS OF JOHN McALPINE, STEVE 

BARTOSH, ET AL. 


AFFIDAVIT OF JOHN McALPINE. 

County of Allegheny 
Commonwealth of Pennsylvania 

Before me, the undersigned authority, personally Ap¬ 
peared John Me Alpine, who, being duly sworn according 
to law, deposes and says that he has read the affidavit of 
E. R. Cooper and in answer thereto deposes and says as 
follows: 
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Your deponent avers and says that he is forty-five years 
old and that he has worked in the mines of the Common¬ 
wealth of Pennsylvania since 1918. He became a super¬ 
visory employee in the coal mines in 1928 and he has worked 
in a supervisory capacity from 1928 until June of 1942. 
Deponent holds certificates from the Department of Mines, 
Commonwealth of Pennsylvania, to act as a fire boss, first 
grade assistant mine foreman as well as mine foreman. 

Your deponent is personally acquainted with a large ma¬ 
jority of the supervisory employees who are in the employ 
of the Jones & Laughlin Steel Corporation and he is well 
acquainted with the working conditions in the company’s 
four mines. He has acquired a great deal of knowledge and 
information concerning said mines; first, through contact 
with the supervisory employees; second, due to the fact 
that he participated in the certification case involving the 
supervisors’ union and the Jones & Laughlin Steel Cor¬ 
poration. This case was tried before the National Labor 
Relations Board, sitting at Pittsburgh, during September 
and October, 1945. The trial consumed eleven full trial 
days. During said trial a great many witnesses represent¬ 
ing the Union as well as the Company testified. Your de¬ 
ponent not only heard the greater part of the testimony, but 
he has read the record of the case in its entirety, exceeding 
1800 pages; he assisted in the preparation of briefs, and 
attended the arguments held in the case before the National 
Labor Relations Board. 

Your deponent also spent nine years as a general miner 
in a mine which was situated in the same vein of coal and 
had the same system of mining as the Jones & Laughlin 
Steel Corporation mines prior to the mechanization of said 
mines which occurred within the past year or so. Your 
deponent is fully familiar with the Mining Laws of the 
Commonwealth of Pennsylvania not only because of his em¬ 
ployment as a miner and a supervisory official but because 
he has secured certificates from the Pennsylvania State 
Department of Mines. In addition to the foregoing your 
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deponent, due to the fact that he is the President of the 
Supervisors* Union, is especially familiar with the Mining 
Laws of the Commonwealth of Pennsylvania, and since the 
greater part of the duties of supervisory employees are cov¬ 
ered specifically by law, your deponent, therefore, has Spe¬ 
cial knowledge of the duties of the supervisory employees 
in the Jones & Laughlin Mines. Your deponent has beejn a 
frequent visitor in the mining communities in and about 
the Jones & Laughlin Steel Corporation Mines and is per¬ 
sonally acquainted with at least 95% of the supervisory Em¬ 
ployees in these mines. The three of the four mines of [the 
Jones & Laughlin Steel Corporation are situated in the 
United Mine Workers of America, District No. 5, in which 
district your deponent has spent the past eighteen years] 

John McAlpine 

Sworn to and subscribed before me this 31st day of Jijily, 
1946. 

Maurice A. Nernberg, 

Notary Public. 




IN THE 


United States Court of Appeals 

For the District of Columbia. 


No. 9342. 


JONES AND LAUGHLIN STEEL CORPORATION, 

Appellcmt, 

v. 

UNITED MINE WORKERS OF AMERICA, ET ALj, 

Appellees. 


AFFIDAVIT. 


Commonwealth of Pennsylvania 
County of Allegheny 

We, the undersigned, being duly sworn according to law, 
make the following statements: 

I, Steve Bartosh, age 53, residing at Fredericktown, Pa., 
have been employed by the Jones & Laughlin Steel Corpora¬ 
tion since 1922, starting as a general laborer in the mine$. I 
continued working as a general laborer until 1934, when I 
became a fire boss, which position I held until 1938, w^ien 
I became an assistant mine foreman at Vestaburg, No. 5. 
I continued working as assistant mine foreman until No- 
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vember 5, 1945, when I became a general assistant mine 
foreman, which position I am presently holding. 

I, Lester Smith, age 49, residing at Richeyville, Pa., 
have been employed in the mines of the Jones & Laughlin 
Steel Corporation from 1913 to 1936 in various capacities. 
In 1936 I became a fire boss. I continued in that position 
until 1941, when I became an assistant foreman, which posi¬ 
tion I held until November 1, 1945, when I was promoted 
to general assistant mine foreman. 

I, Mickey Garnic, age 43, residing at California, Pa., en¬ 
tered the employ of Jones & Laughlin Steel Corporation in 
1925 and continued as a general miner until 1930, at which 
time I became a fire boss. I held this position until 1937 
when I became an assistant foreman. I occupied this po¬ 
sition until 1942 when I entered into the military service 
of the United States Government, and upon my return 
in August, 1945, I resumed my position as assistant fore¬ 
man and continued in that position until November 1,1945, 
when I became a general assistant mine foreman. 

I, Henry Brandtonies, age 49, residing at Vestaburg, 
Pa., began to work in the mines of the Jones & Laughlin 
Steel Corporation in 1922 as a general miner and continued 
until 1929 when I became an assistant foreman. I continued 
in that position until 1941 when I was promoted to the po¬ 
sition of general assistant mine foreman. I held this posi¬ 
tion from February 1941 to June 1941. I then resumed my 
former position as assistant mine foreman and continued 
as assistant mine foreman until November 1, 1945, when 
I was classified as general assistant mine foreman, which 
position I hold at the present time. 

I, David Moyes, age 55, residing at Vestaburg, Pa., en¬ 
tered the employ of the Jones & Laughlin Steel Corporation 
in February, 1929, as a shotfirer until August 1929, when 
I became a fire boss. In October, 1929,1 became an assistant 
foreman, and continued in that position until November 1, 
1945, when I became a general assistant mine foreman. 
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I, Andrew Rebarich, age 36, residing at Richeyville, Pa., 
entered the employ of Jones & Laughlin Steel Corporation 
as a general miner in 1934. In 1940 I began to work as a 
fire boss. I continued in that position until 1941 when I 
became an assistant foreman, which position I held until 
November 1, 1945, when I became a general assistant mfne 
foreman. 

I, Samuel Hugh Adamson, age 49, residing at Vestaburg, 
Pa., entered the employ of the Jones & Laughlin Steel Cor¬ 
poration at #5 Mine in April 1915 as a general coal mifier. 
I became a fire boss in 1921 and continued in that position 
until 1922. In 1922 I worked as a laborer in the mines hnd 
continued as general laborer until 1924 when I became a fire 
boss and continued in this position until 1929. In 1920 I 
resumed working as a general laborer in the mines and con¬ 
tinued in that position until 1933 when I became an assistant 
foreman. I held this position until November 1945 when I 
became a general assistant mine foreman. 

We, the above mentioned, are all in the employ of the 
Jones & Laughlin Steel Corporation, holding supervisory 
positions as above set forth. We have had read unto us a 
copy of an affidavit signed by E. R. Cooper, Superintendent 
of Mines of the Jones & Laughlin Steel Corporation on J|ily 
27, 1946. In answer to his said affidavit, we, the under¬ 
signed, depose and say as follows: 

We admit that E. R. Cooper is the general superintendent 
of the four mines of the Jones & Laughlin Steel Corpora¬ 
tion. However, in accordance with Section 1, Article rvf of 
the Pennsylvania Mining Law, being Act 357, approved 
June 3,1943, it is provided as follows: 

“.. . The mine foreman shall have full charge ofj all 
the inside workings and the persons employed therein, 
subject, however, to the supervision and control of the 
operator or the superintendent, in order that all the 
provisions of this act so far as they relate to his duties 
shall be complied with, and the regulations prescribed 
for each class of workmen under his charge carried out 
in the strictest manner possible... 

I 




8 


In accordance with the foregoing, the management of the 
mine is directly in charge of the duly delegated mine fore¬ 
man. In addition to the mine foreman, the company has at 
its mines, Nos. 4,5 and the Shannopin Mine, 5 general assist¬ 
ant mine foremen, who have been acting in such capacity 
for a number of years and who assist the mine foreman in 
carrying out his duties. Article III, Section 2 of the Min¬ 
ing Law, provides as follows.: 

“The superintendent shall not obstruct the mine 
foreman or other officials in the fulfillment of any of 
their duties as required by this act, but he shall direct, 
provide the means and see to it that the mine foreman 
and all the other employees under him comply with the 
law in all its provisions, especially when his attention 
is called by the inspector to any violation of the law. 
At any mine where a superintendent is not employed, 
the duties that are herein prescribed for the superin¬ 
tendent shall devolve upon the mine foreman, in ad¬ 
dition to his regular duties.’’ 

The mine foreman receives his instructions from the general 
mine superintendent. Said mine foreman in accordance 
with the law (Article IV, Section 1) “shall have the right to 
employ sufficient number of competent persons to act as his 
assistants, who shall be under his instructions and the op¬ 
erator’s or the superintendent’s instruction in carrying out 
the provisions of this act.” 

In addition to the foregoing safeguards, as provided by 
the statute, the said E. R. Cooper has a great number of as¬ 
sistants who are directly under his supervision for the pur¬ 
pose of assisting him in carrying out his duties. These em¬ 
ployees consist of 2 assistant general supeirntendents; 4 
mine superintendents, 1 of whom also acts as mine foreman; 
3 mine foremen; 5 general assistant mine foremen; 1 com¬ 
pany mine inspector; 1 industrial engineer; 1 general 
master mechanic 1 director of industrial labor relations; 1 
training supervisor 1 safety director; 1 chief engineer; 1 
chief draftsman; 5 chief clerks and an assistant chief clerk; 
3 chief electricians; 4 tipple foremen as well as a number of 
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other employees. All of the aforementioned employees con¬ 
stitute a supervisory hierarchy above the persons who! are 
eligible to and who belong to the supervisors’ union, ifeaid 
E. R. Cooper does have sufficient assistants to carry oui; his 
duties as general superintendent. 

Deponents aver and say that E. R. Cooper has entered 
into the employ of the Jones & Laughlin Steel Corporation 
within the past year. With regard to Cooper’s statement as 
regards the excellent safety record of the company, Mr. 
Francis Feehan, who for many years acted as supervisory 
engineer for the United States Bureau of Mines, testified in 
the case before the National Labor Relations Board—Jones 
& Laughlin Steel Corporation Vesta-Shannopin Coal Di¬ 
vision and United Clerical, Technical and Supervisory Em¬ 
ployees Union of the Mining Industry, Division of District 
50, U. M. W. A., Case No. 6-R-1191. This witness, who had 
spent practically all of his lifetime in the mining industry, 
testified both as a practical miner as well as an employee 
of the United States Government, that the safety record of 
the Jones & Laughlin Steel Corporation prior to 1944 was 
not good. (See page 1777 of the testimony) Deponents 
further aver and say that it has always been the aimj and 
purpose of the Union of Supervisory Employees to increase 
and promote the safety record of the coal company, partic¬ 
ularly, as it is to their own best interests to protect them¬ 
selves as well as the men who are working under them. 
Your deponents do not have before them a comparative Com¬ 
pany safety record. However, they aver and say that if 
there has been any increase in accidents, same may be dhe to 
various causes beyond the control of the employees. jThe 
mines of the Jones & Laughlin Steel Corporation have re¬ 
cently been mechanized, causing a very radical change in the 
methods of mining and mining practices. A great maiiy of 
the employees are not yet familiar with the use and opera¬ 
tion of this mining machinery. The use of these machines 
has no doubt been an important factor in the increase of ac¬ 
cidents, if there has been an increase. Many of the miners 
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have grown old in service and due to the war emergency, 
they have worked long hours without sufficient rest. The 
miner’s working day is far greater than the normal work¬ 
ing day in other industries. The miners formerly worked a 
5 day week, whereas they have been working a 6 day week. 
It is a well known fact that fatigue is often a factor in acci¬ 
dents. This is particularly so when a change from hand 
operation to mechanized mining has been recently made 
along with the long hours of work. Furthermore, a great 
many of the younger men have gone into military service 
during the war and there has not been adequate replace¬ 
ment, so that the greatest part of the work has fallen on 
the shoulders of the men very old in the service. It is a 
well known fact that mechanized mining has caused a tre¬ 
mendous “speed up” in the mining industry, and this may 
be the factor causing an increase in accidents, if there be an 
increase. The claim of Mr. Cooper that the record was good 
prior to 1946, during which time the supervisors ’ union was 
well organized and functioning in the mine, is indicative 
of the fact that since the organization of the supervisors’ 
union the safety recqrd was not bad. The Supervisors’ 
Union was organized at the Jones & Laughlin Mines in 1944. 

Your deponents resent that part of the statement which 
infers that the supervisory employees cannot and will not 
adequately discharge their duties as supervisory employees 
because they are affiliated with the same union of the rank 
and file employees. On the contrary deponents aver and 
say: 

1. That the management of the mines has adequate legal 
safeguards under the statutes of the Commonwealth of 
Pennsylvania to enforce the safety laws with regard to all 
employees in the mines. 

2. One of the paramount interests of the supervisory em¬ 
ployees is to promote the health and safety of all those em¬ 
ployed in the mines. It has never been their practice or 
policy to protect or shield either a supervisory employee or 
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any other employee who violates any of the safety laws or 
rules and regulations of the coal company. In any case in¬ 
volving a dispute between the operators of the mine a|nd a 
coal miner, the supervisory employee are always ready,) able 
and willing to testify under oath to the truth and thqy do 
not and will not shield or protect an employee, be he k su¬ 
pervisor or any other employee. Recently one of youir de¬ 
ponents, Henry Brandtonies, appeared in Criminal dourt 
as a witness on behalf of the coal company in a prosecution 
which was brought against a coal miner. In another recent 
instance a member of the supervisory union in the erUploy 
of defendant was prosecuted for violating the Mining Law 
and the coal operator as well as the State Department of 
Mines had no difficulty whatsoever in securing testimony 
from a number of rank and file miners. Although these 
men testified as witnesses for the State, there was no re¬ 
taliatory action of any character taken by either the super¬ 
visors’ union or the rank and file union, nor is there any 
evidence of such retaliatory action ever having been l[aken 
in any case within your deponents’ knowledge. 

There are very rare instances where a supervisor^ em¬ 
ployee has not served an apprenticeship as a rank anjl file 
coal miner. The overwhelming majority of supervisors 
have served an apprenticeship. Your deponents are per¬ 
sonally acquainted with all of the supervisory employees in 
the four mines and the overwhelming number of thes^ em¬ 
ployees were formerly members of the U.M.W.A. during 
the years when they were working as coal miners. Depon¬ 
ents admit that in the past they did not belong to a union of 
supervisory employees, but that in 1944 deponents volun¬ 
tarily joined a union of supervisory employees and they 
aver that they have a perfect right to join such a union. The 
National Labor Relations Board has ruled that the are 
employees within the meaning of the Act. 

Deponents deny that their organization was caused by 
any act or acts of the rank and file members of the United 
Mine Workers of America. They do admit that they have 
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in the past received the cooperation of the rank and file 
members of the U.M.W.A., but there has never been any co¬ 
ercion or persuasion used. On September 20, 1945, the 
National Labor Relations Board conducted a strike vote 
among the supervisory employees of the Jones & Laughlin 
Steel Corporation, the question on the ballot being whether 
the supervisory employees were willing to go out on strike 
for union recognition. The employees voted 133 in favor of 
a strike, 41 opposed. On April 1, 1946, your deponents 
were accorded the privilege of voting by a secret ballot un¬ 
der the auspices of the National Labor Relations Board in 
accordance with the Board’s decision and direction of elec¬ 
tion to determine whether they desired to be represented by 
the Union. The result of the election was 115 votes in favor 
of the Union, 23 votes opposed and 13 votes were challenged 
and not counted. Deponents aver and say that their ballots 
were determinative of the question as to whether they de¬ 
sired to belong to the Union and completely refutes the in¬ 
sinuation that there was picketing, persuasion, strikes and 
person violence used against the supervisory employees by 
rank and file employees. 

Your deponents deny that as a result of recognition of 
the supervisors’ union every supervisor would hold his 
position subject to union’s goodwill and would be obliged 
to govern himself accordingly. On the contrary, your de¬ 
ponents aver and say that they have been members of the 
supervisors’ union since 1944 and such a situation has never 
existed. Nor is it within the remotest contemplation of the 
parties that by either joining the supervisors’ union or re¬ 
ceiving recognition thereof that these men could or would 
be forced to act in a manner contrary to law or good min¬ 
ing practice. The aim and purpose of the supervisors’ 
union has been to promote health and safety and to work 
for the best interests of the members as well as for the 
mining industry. The supervisory employees would be 
working against their own best interests if they were to 
do or contemplate doing the acts as set forth in Cooper’s 
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statment. Your deponents further aver and say that the 
Union has never sought to discipline any of its membters 
when said member was lawfully discharging his duties on 
behalf of the employer; there has never been any fear on 
the part of any of your deponents with regard to any re¬ 
taliation from the Union for his acts. The only fear of re¬ 
taliation that your deponents have ever had since joining 
the Union was retaliation from the company for having 
joined the Union rather than retaliation from other sources. 
On the contrary your deponents firmly believe that when 
they are granted the Union recognition that they have so 
long endeavored to obtain, they can best discharge their 
duties to themselves, to their employer and to all parties 
concerned. 


State of Pennsylvania 
County of Allegheny 

Before me, the undersigned authority, personally Ap¬ 
peared Steve Bartosh, Lester Smith, Mickey Garnic, Henry 
Brandtonies, David Moyes, Andrew Rebarich and Samuel 
Hugh Adamson, who, being duly sworn according to law, 
depose and say that the facts contained in the foregoing 
statement are true and correct. 



Steve Bartosh, 

Leslie Smith, 

Mickey Garnic, 

Henry Brandtonies, 
David Moyes, 

Andrew Rebarich, 
Samuel Hugh Adamson. 


Sworn to and subscribed before me this 31st day of July, 


1946. 


Maurice A. Nernberg, 

Notary Public. 

My Commission expires March 5,1949. 
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Affidavits of 

John Me Alpine, dated July 20, 1946 
(also printed at p, 11 of answer 
of United Mine Workers) 

E. H. Cooper, dated July 27, 1946 
(also at p« 11 of Jones & Laughlin 
reply to answers) 

William H. Harvey, dated July 27-46 
(also at p. 18 of Jones & Laughlin 
reply to answers) 
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In The 

UNITED STATES COURT OF APPEALS 
For the District of Columbia 


Jones & Laughlin Steel Cofrporation, 
Appellant, 
v. 

United Mine Workers of America, 
et al., Appellees. 


AFFIDAVIT OF JOHN McALPENE 


No. 9342 


City of Washington 
District of Columbia 

John McAlpine, being first duly sworn, deposes 
and says: 

1. That heretofore he has made an affidavit in this 
cause which was duly filed in the Court below. 

2. That he specifically refers to and adopts that 
affidavit as part of this, his present affidavit, as if herein 
fully set forth. 

3. That he was one of the three representatives 
of his union who negotiated the Agreement in question 
in this case with the Defendant Admiral Moreell; that 
he was present personally at all of the negotiations; that 
his associates in those negotiations were Paul K. Reed 
and Joseph Yablonski; that said negotiations began on, 
to wit, June 10, 1946, with Admiral Moreell and con¬ 
tinued until they were finally completed in the Agree¬ 
ment hereinbefore mentioned. The terms and conditions 
of the Agreement as it now appears and which he at¬ 
taches hereto as part of this, his Affidavit, were finally 
completed on, to wit, June 25,1946. That date is impor- 
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tant and explains the inclusion in the Agreement of the 
date August 25, 1946 (Agreement, paragraph 13, page 
6). This date, August 25,1946, was fixed upon as a date 
which was at least sixty days beyond the date of the con¬ 
clusion of negotiations and was inserted because the 
parties had agreed to institute an action before the Na¬ 
tional Labor Relations Board by filing a Charge before it 
“of refusal to bargain” against appellant herein. 

The parties in those negotiations had been careful 
in attempting to protect the full legal rights of this 
Appellant to any and all protection which it thought it 
might have under the law. That protection depended 
upon a filing with the National Labor Relations Board by 
the supervisors’ union of a charge of refusal to bargain 
against Appellant. This Charge was jurisdictional to 
the National Labor Relations Board. Upon its receipt 
that Board could then initiate proceedings. In those 
proceedings this Appellant could assert any and all 
rights which it thought it might have and defend against 
the classification made theretofore by the National Labor 
Relations Board of such supervisors who might be in¬ 
cluded as representatives of the supervisory union in the 
negotiation of wages, hours of employment, terms and 
conditions of employment, etc. It was thought that this 
Charge should not be filed earlier than sixty days from 
the date of the execution of this Agreement. Having 
settled all questions by negotiation on June 25,1946, the 
date August 25, 1946, was inserted for that reason. 

This Affiant respectfully calls this Court’s attention 
to the fact that, once the Charge aforesaid has been filed, 
all procedings thereafter are between the Appellant 
herein and the National Labor Relations Board. It does 
not become an adversary action in which the supervisors’ 
union plays any part whatsoever, other than as wit- 
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nesses or the supplying of evidence to assist the Board 
to come to a proper determination. 

4. Following the settlement of the questions as 
hereinbefore set forth, on June 25,1946, advisory counsel 
of Admiral Moreell requested a reopening of the negotia¬ 
tions in order to clarify certain paragraphs of the Agree¬ 
ment as it had already been struck. Your Affiant and 
his associates objected to a reopening of this Agreement 
because it was then known that the industry nationally 
would be invited in conference to negotiate a similar 
Agreement, if possible. Having closed their own Agree¬ 
ment my associates adopted a Memorandum of Clarifi¬ 
cation which is attached to said Agreement, as appears 
in the said Agreement as attached hereto. This clarifi¬ 
cation memorandum was agreed to on June 27, 1946. 
From then to the time of its formal execution and ap¬ 
proval by the Defendant Krug, the said Agreement was 
never changed in any manner or form and no negotia¬ 
tions were ever instituted to change it. 

5. On July 1, 1946, Admiral Moreell convened tpe 
representatives of the industry nationally in conference. 
Your Affiant and his associates were present. The rep¬ 
resentatives of this Appellant were present also. Ad¬ 
miral Moreell then advised the industry of the purpose 
of the conference. 

In his statement he told the members of the indus- 
try that he had completed the negotiations for this cop- 
tract now attacked. At that time, and on June 27,1946, 
that Agreement had been reduced to typewriting ahd 
was in its permanent form with the clarification memo¬ 
randum attached thereto. In fact, it was lying on Ad¬ 
miral Moreell’s desk for signature of all parties thereto. 
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On July 3,1946, Admiral Moreell requested of your 
Affiant and his associates permission to supply the Ap¬ 
pellant with a copy of this Agreement. This request was 
made after the conclusion of a conference with the en¬ 
tire industry and its representatives. 

Your Affiant and his associates agreed to A dmir al 
MoreelTs request, providing, however, that this Appel¬ 
lant should not use the Agreement either for public or 
Court use. 

On July 9,1946, your Affiant and his associates met 
with representatives of this Appellant. Appellant had 
always objected strenuously to the classification of 
supervisory employees as made and determined by the 
National Labor Relations Board. Hoping to adjust 
amicably any and all differences between the supervisory 
union and the Appellant, your Affiant and his associates 
discussed the classification of supervisory employees 
over a period of approximately four hours and endeav¬ 
ored to dispose of the objections which this Appellant 
had to the determination made by the National Labor 
Relations Board. 

Appellant refused to accede from its demands and 
in the conference its representatives showed full knowl¬ 
edge of the Agreement as negotiated between your 
Affiant and his associates and Admiral Moreell. 

Negotiations between the entire industry and Ad¬ 
miral Moreell continued down to approximately noon, 
July 13, 1946. It then became apparent that further 
negotiations could not succeed in any national under¬ 
standing. For that reason the negotiations broke off. 

Immediately thereafter this Agreement was exe¬ 
cuted by Admiral Moreell and your Affiant and his asso- 
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ciates. It was then passed to the Defendant Krug and 
was with him for his approval until July 17, 1946. 

Upon that date, as your Affiant is informed, be¬ 
lieves and therefore avers, the Defendant Krug wals 
able to talk with the Defendant Lewis by phone and im¬ 
mediately thereafter executed the Agreement by sign¬ 
ing his approval thereof. This telephone conversation, 
as your Affiant believes and therefore avers, occurred 
approximately at 10:45 A. M. Shortly thereafter, thje 
Defendant Krug signed his approval to this Agreement. 

Your Affiant further says that Admiral Moreell had 
advised the industry nationally that he would sign this 
Agreement if the industry nationally was unable to 
negotiate a similar one; that the Appellant’s representa¬ 
tives were present in that conference when Admiral 
Moreell made that disclosure; that one of its representa¬ 
tives, Mr. Harry Moses, remained in the conference up 
to and including July 21, 1946; and that he, as a repre¬ 
sentative of said Appellant, knew that Admiral Moreell 
was going to sign said Agreement if the industrial nego¬ 
tiations broke off. 

Your Affiant says that he has been President of the 
supervisory union since its initiation under another 
name in 1941; that he remained President after its affili¬ 
ation with the United Mine Workers of America and 
under its present name; that he has full knowledge of the 
duties and functions which supervisors perform in the 
mines of Appellant; that he has been a supervisor him¬ 
self; that he first began to work in the mines in 1918 
and has continued either to actually work in the mines 
or as President of the supervisory union to date; that 
the safety and maintenance of all mines in the State oif 
Pennsylvania are under appropriate laws and regula- 


i 

l 
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tions enacted for the purpose of protecting the men in ' 
their work in the mines; that supervisors are selected 
from the miners because of their ability and experience; ' 
that they can become supervisors only upon license from 
the State of Pennsylvania and after service of an ap¬ 
prenticeship as a miner in the mines; that the physical 
safety of the men and the proper maintenance of the 
mines and the property of this Appellant have been 
under the supervision, direction and control of super¬ 
visors throughout the years; that those supervisors have 
been members at one time of the United Mine Workers 
of America while they were actually working in the 

i 

mines and later members of the supervisors’ union when 
they were duly licensed by the State of Pennsylvania so 
to function and promoted to that position; that he knows 
these men personally and has over a long period of 

i 

years; that he has seen many supervisors function in 
their duties and knows that they have performed their 
duties ably and efficiently; that he knows of no instance 
when membership either in the United Mine Workers 
of America or in their own supervisors’ union caused any 
one of them to fail in the performance of his duties or 
caused any one of them to purposely or deliberately fail 
to perform his duties; that the safety of the supervisors 
within the determination of the National Labor Rela¬ 
tions Board is the same as the safety of the men working 
in the mines themselves; that the National Labor Rela¬ 
tions Board separated in its classification all super¬ 
visors who might act as representatives for the union 
members from those who were in positions where poli¬ 
cies were determined; that from the mine foremen up 
the National Labor Relations Board excluded from its 
determination all men who were authorized by manage¬ 
ment to fix, determine and make policies and who pos- 
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sessed the authority to hire and fire employees. These 
men are not within the group which were classified in 
the determination made by the National Labor Relations 
Board; neither are they included in this contract. 


Thus, the question settled by this Agreement was 
an extremely narrow one. In other words, the men 
affected by this Agreement had always been members 
of the supervisory union; before that they had been 
members of the United Mine Workers of America. Fre¬ 
quently they had elected committees to represent them 
and to present to management complaints which the 
members of the union thought should be adjusted. At 
times the management met with those committees in¬ 
formally; at other times management refused to meet 
with them. In other words, this Appellant has known 
throughout the years that this Union of supervisory em¬ 
ployees existed. It knew, further, that it had selected 
committees to represent them with respect to coin¬ 
plaints. 


All this Agreement has finally determined is that 
such committee as provided in the Agreement shall be 
the representative committee of the supervisory union 
in its dealings with management, and the Agreement 
covers only the period of time when the United State 
of America shall retain possession of the mines. 


It binds the Appellant in no way whatsoever. In 
fact, this Affiant and his associates willingly agreed ^o 
the provision that it should file the charge of refusal to 
bargain mentioned in said Agreement. Your Affiant aijid 
his associates could have refused such a provision. Had 
they done so, the Appellant could not have urged its 
right to contest the determination as made by the Na¬ 
tional Labor Relations Board. However, your Affiant 
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and his associates, desiring to protect the right of Ap¬ 
pellant in this regard, consented to said provision, will 
abide by it, and perform it, although, after the charge 
aforesaid has been filed, your Affiant's union will have 
no direction or control over the proceedings. They will 
simply become witnesses and the National Labor Rela¬ 
tions Board will conduct and control those proceedings, 
with full representation for and on behalf of Appellant 
present in order to protect all of its rights and to contest 
the determination of the National Labor Relations 
Board as made. 

Your Affiant speaks officially. He is President of 
the Supervisors' Union. He can and now assures this 
Court that no member of said union will violate his obli¬ 
gations or his duties or that the union will either wink at 
any such violation or excuse it; that never throughout 
the years of the existence of said union has there been 
any cause of complaint for the failure on the part of 
any one of its members to do his duties because of mem¬ 
bership in said union; that there exists no obstacle to the 
proper performance of duties by reason of any oath 
taken or representation made upon admission to mem¬ 
bership; that the duties performed by members under 
this Agreement will be those of a supervisory capacity; 
that Appellant will have full control and management of 
its mines and that nothing in the past or future can, or 
will, justify the assignments made by this Appellant in 
its Petition in the Court below, and more particularly in 
paragraph 19 thereof; and that same interest which 
motivates management to be careful in the preservation 
of its mines also motivates the persons of the members 
in those mines when working and performing those 
duties. 
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It would be idle to assert that a member of the 
Supervisory Union would be careless in his obligation to 
preserve the safety and the property of the management 
when to do so he would be endangering his own safety 
and jeopardizing his own best interests. 

/s/ John McAlpine 
John McAlpine. 

Subscribed and sworn to before me this 20th day of 
July, 1946. 

/s/ Lillian Weisse 
Notary Public . 



158 a 


Affidavit of E. R. Cooper. 


UNITED STATES COURT OF APPEALS 
For the District of Columbia 


Jones & Laughun Steel Corporation, ' 
Appellant, 
v. 

United Mine Workers of America, ► 
J. A. Krug, Secretary of the Interior, 
Admiral Ben Moreell, Coal Mines 
Administrator, et aL, Appellees. 


No. 9342 


AFFIDAVIT OF E. R. COOPER 

Commonwealth of Pennsylvania 
County of Allegheny 

E. R. Cooper, being duly sworn according to law, 
deposes and says: 

I live in California, Washington Comity, Pennsyl¬ 
vania. I have been employed in bituminous coal mines 
for more than twenty-one years. I served in such mines, 
first as a surveying rod man, next as a transitman, and 
then, for many years, as an Assistant Mine Foreman 
and finally as Superintendent of Mines. I am now Gen¬ 
eral Superintendent in charge of the operations of the 
four bituminous coal mines of the Jones & Laughlin 
Steel Corporation. I have held my present position since 
a time before the defendant United Mine Workers of 
America commenced its presently pending legal pro¬ 
ceedings to qualify itself as exclusive representative of 
our supervisors. 

I have read the affidavit of John McAlpine, dated 
July 20,1946, and filed in this case. I make this affidavit 
in reply to certain assertions made in Mr. McAlpine’s 
affidavit. 
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As General Superintendent, I have authority, 
among other things, to direct and control the under¬ 
ground operations of all four mines; and it is my duty 
and responsibility, among other things, to see to it that 
they are operated with the utmost safety, by requiring 
respect and obedience for the mining laws and for safety 
rules prescribed by the Company, by myself as General 
Superintendent, and by other lawful authorities. Al¬ 
though I am constantly called upon to visit, enter and 
inspect the mines, they are so large that I am obliged of 
necessity to discharge this duty in larger part through 
the agency of my subordinates, and in particular through 
that of the Mine Foreman at each mine, and the Assist¬ 
ant Mine Foremen, Fire Bosses and other supervisor 
at each mine. I am personally acquainted with all pf 
the supervisors. 

Because of the physical circumstances disclosed jin 
the Complaint in this case, I am rarely present or imme- 
diately available when accidents occur, or men are in¬ 
jured or property damaged; but I am required by the 
law and the nature of my position to investigate every 
such occurrence, to see that all of its relevant circum- 
stances are recorded, in so far as they can be ascer¬ 
tained, and if possible to determine its causes, to impose 
proper discipline or discharge upon any miner or super¬ 
visor whose fault has caused the accident, and to take 
all other possible steps to prevent any recurrence of 
any like accident. 

In past years, the appellant’s four mines have been 
operated in such manner as to make them the safest, or 
among the safest, mines of their kind in the State of 
Pennsylvania. The appellant has never approved or 
countenanced any relaxation of safety laws, rules |or 
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practices. Nevertheless, during the year 1946, five men 
have been killed or fatally injured in our four mines— 
three of them during the present month of July. During 1 
the year 1946, one hundred and three men have been 
seriously, but not fatally, injured in our four mines, 
eighteen of them during the current month of July. 
These non-fatal accidents have resulted in the loss, as \ 
of July 1, 1946, of a total of 20,355 man-days of work. 
Although some of the accidents, fatal and non-fatal, re- i 
suited from excusable errors of judgment or other un¬ 
avoidable causes, many of them have resulted directly 
from the failure of miners to observe or obey safety 
laws and rules, and from the failure of Assistant Mine , 
Foremen and other, subordinate supervisors to demand 
and enforce such respect and obedience. 


As a mine supervisor, I have been obliged on a great 
many occasions, during the past fifteen years, to repre¬ 
sent the owners of coal mines in disputes with the de¬ 
fendant United Mine Workers of America, and its 
committees and representatives, which have arisen out 
of attempts by mine owners or the public authorities to 
discipline or discharge rank and file miners who had 
been or were believed to have been guilty of conduct 
which had violated the safety laws and rules, and which ' 
had threatened or resulted in injury to persons or prop¬ 
erty or both. Throughout my experience in such mat¬ 
ters, the Union and its representatives have declared it 
to be the Union’s policy, and the moral duty of every 
other Union member, to defend and protect every loyal 
Union member against discipline, discharge or other 
economic loss in every such case; and the Union’s prac¬ 
tice has reflected its adherence to that policy, without 
any material variation. ' 
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As a result of the Union’s policy and practice,! 
mine owners and the public authorities have been almost 
always, in such cases in which I have had experience, 
obliged to obtain their knowledge of violations of safety 
laws and rules, and of the cause and circumstance^ of 
such mine accidents as have resulted from the faults of 
rank and file miners, wholly from mine supervisors! not 
subject to representation by the Union. 

This has been and is true at the appellant’s four 
mines; and, as a result, and because of the great size 
and other physical characteristics of these mines, the 
appellant is almost always obliged to rely upon the 
Assistant Mine Foreman and the Fire Boss in the section 
or area in which a law or rule is broken, or in whiclji an 
accident occurs, to demand correction of the faulj, to 
inform it of the facts of the matter, and to enable it to 
impose responsibility upon any miner or miners who 
have been at fault in the matter. 

In the past, our Assistant Mine Foremen, Fire 
Bosses and other, subordinate supervisors, have been 
able to support the appellant’s interests in all such mat¬ 
ters, without fear of any damaging retaliation fromj the 
Union, its representatives or its members. It is not true 
that every mine supervisor is required to serve an ap¬ 
prenticeship as a rank and file miner, or that all mine 
supervisors have, as rank and file miners, been members 
of the defendant Union. Some of our supervisor^, to 
my own knowledge, have never been either rank and file 
miners or members of the Union. Many of them, on the 
other hand, have been rank and file coal miners in tjieir 
earlier years, and many of these were undoubtedly mem¬ 
bers of the Union during such earlier periods: this is 
true of many executive officers of mining companies, and 
of many mine owners. 
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However, in the past, the mine owners (including 
the appellant) and the Union have drawn a sharp line 
between the rank and file who were subject to Union 
representation and members of mine management, who 
were not. Under past practice, in those cases in which a 
Union miner has qualified himself and become an 
Assistant Mine Foreman, a Fire Boss or a supervisor in 
some other position on the management side of the line, 
he has thereby become ineligible to continue his Union 
membership, and the Union has ceased to represent him. 

It is not true that all of our supervisors are, or that 
they have been for a long time, members of the defend¬ 
ant Union. Early in 1944, the defendant Union first 
made known its present plan to modify the old practice, 
and to claim jurisdiction of all underground supervisors 
in all of the Country’s bituminous coal mines, except a 
single Mine Foreman at each mine. The Union’s cam¬ 
paigns to organize the supervisors at our four mines 
began in the summer and autumn of 1944, when groups 
of rank and file miners commenced systematic efforts to 
enlist their supervisors at our mines as members of the 
Union, by peaceful argument and persuasion in many 
cases, and by strikes, picketing and acts of personal 
violence in others. 

These campaigns have continued with interruptions 
from time to time ever since, both before and after the 
elections held on April 1, 1946, at which a majority of 
the supervisors voted in favor of their representation 
by the Union, and a substantial number voted against it. 
I have no knowledge of the Union’s membership records 
and no means of access thereto, but I know that some of 
our supervisors have never joined the Union or favored 
its qualification as their exclusive representative; I 
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know that none of our supervisors was a Union member 
before the summer of 1944 (unless it was during some 
prior period of service as a rank and file miner); and 
the results of the elections of April 1,1946, and the con¬ 
tinuance of the Union’s organizational campaigns, show 
clearly that the success of its efforts to enlist our super¬ 
visors as members has been gradual and that it has 
never been wholly successful. 

Whatever may have been the success of the Union’s 
membership drive among our supervisors, it cannot in 
the end affect the ability of the supervisors to do their 
work and to discharge their legal duties, unless the Ap¬ 
pellant is obliged, by the outcome of this case and tjhe 
other litigation described in the Complaint, to recognize 
the Union as exclusive representative of all of the super¬ 
visors under the National Labor Relations Act. Should 
such recognition be commanded by law and granted tthe 
Union, every supervisor would hold his position subject 
to the Union’s good will, and would be obliged to govern 
himself accordingly. In the absence of such recognition 
or any serious threat of it, every supervisor, whether a 
Union member or not, may discharge his duty to the 
appellant without fear that the Union can, sooner or 
later, retaliate by neglecting his own grievances or pro¬ 
curing his own discharge. For so long as the Union is 
not exclusive representative, every supervisor retains 
his own individual power to make such bargain with tlhe 
appellant as his individual merits seem to justify; and 
his freedom to do so is not affected by his acceptance!or 
rejection of Union membership. 
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Mr. McAlpine undoubtedly enjoys a wide acquaint¬ 
anceship among supervisors in other coal mines, par¬ 
ticularly in those in which he was formerly employed 
as miner and Fire Boss, but he is not personally ac¬ 
quainted with all of our supervisors, or with their work. 
He has never entered any of our mines, which are 
largely mechanized, and he has never been employed in 
any mechanized coal mine. His home and headquarters 
are in a different part of the State, many miles from the 
towns where our supervisors live. He has visited those 
towns on only a few rare occasions. 

Further, deponent saith not. 

/s/ E. R. Cooper 

Sworn to and subscribed before me this 27th day 
of July, 1946. 

/s/ Lottie R. Keys 

[n. p. seal] Notary Public. 

My Commission Expires: January 2, 1949. 



Affidavit of William H, Harvey . 165 a 


UNITED STATES COURT OF APPEALS 
For the District of Columbia 


Jones & Laughun Steel Corporation, ' 
Appellant, 
v. 

United Mine Workers of America, ► 
J. A. Krug, Secretary of the Interior, 
Admiral Ben Moreell, Coal Mines 
Administrator, et aL, Appellees. 


No. 9342 


AFFIDAVIT OF WILLIAM H. HARVEY 

Commonwealth of Pennsylvania 
County of Allegheny 

William H. Harvey, first being duly sworn accord¬ 
ing to law, deposes and says: 

I am Assistant Director of Personnel Relations of 
the appellant Jones & Laughlin Steel Corporation. I 
have read the affidavit of John McAlpine dated July 20, 
1946, and filed in this Court in behalf of the appellees 
United Mine Workers of America and John L. Lewis, 
and I make this affidavit in reply to certain of the mat¬ 
ters described in Mr. McAlpine’s affidavit, of which I 
have personal knowledge. 

No representative of Jones & Laughlin Steel Cor¬ 
poration was present in the meetings and negotia¬ 
tions at which were settled the form and terms of the 
agreement made July 17, 1946, between the defendant 
Admiral Ben Moreell, as Coal Mines Administrator, and 
the defendant Union; and no such representative lias 
had or now has any personal knowledge of those nego¬ 
tiations. 
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On June 21 and 22,1946,1 was in Washington, D. C. 
with H. Parker Sharp, Esq., of Pittsburgh, Pennsylvania, 
the General Counsel of the appellant, and one of its at¬ 
torneys of record in this case. During this visit to 
Washington, we met and conferred with Admiral Moreell 
and his attorneys, at his office. At that time, it was 
known to all parties to this case that a hearing upon 
the appellant’s petition for a preliminary injunction, and 
upon the defendants’ motions to dismiss the Complaint 
and for summary judgment, would be held before Mr. 
Justice Bailey in the District Court, on June 25th. 

In the course of our meetings with Admiral Moreell 
and his attorneys, we were advised that, although Ad¬ 
miral Moreell was attempting to negotiate an agreement 
with the defendant Union, as representative of the plain¬ 
tiff’s coal mine supervisors, he would prefer greatly, in¬ 
stead, to make an agreement which would settle the 
status of supervisors throughout the bituminous coal 
industry. Admiral Moreell’s counsel inquired of me 
and Mr. Sharp whether the appellant would be willing 
to join in meetings between the Union and representa¬ 
tives of the entire bituminous coal mining industry, to 
be called by Admiral Moreell and held under his auspices, 
for the purpose of discussing the establishment by the 
entire industry of a new line between union labor and 
non-union management, and whether we would agree to 
participate in such a plan to settle this controversy, no 
matter what should be the outcome of the arguments 
before Mr. Justice Bailey. With Mr. Sharp’s approval, 
I replied that the appellant would approve Admiral 
Moreell’s suggestion, and would cooperate in the execu¬ 
tion of his plan. 

Thereafter, carrying out his plan aforseaid. Ad¬ 
miral Moreell invited me and Mr. Sharp, and also the 
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members of a committee who had long before been dele¬ 
gated as the representatives, in such matters, of all of 
the other producers of bituminous coal who had engaged 
in dealings with the defendant United Mine Workers 
of America, to attend a series of meetings with repre¬ 
sentatives of the Union in the offices of the United States 
Department of the Interior, beginning on July 1, 1946. 
Mr. Sharp and I attended such meetings, which were 
held on July 1, 3, 9 and 10, 1946. The meetings were 
also attended by Messrs. John McAlpine, Paul K. Reed 
and Joseph Yablonsky, representing the Union; by Ad¬ 
miral Moreell and his attorneys; and by Messrs. Haifry 
M. Moses, Charles O’Neill, Edward R. Burke, Ezra Van 
Horn, and certain others, the aforesaid delegates repre¬ 
senting the bituminous coal mining industry. 


At the beginning of the meetings, on July 1st, Ad¬ 
miral Moreell stated that he had completed or substan¬ 
tially completed the negotiation of an agreement be¬ 
tween him and the defendant Union, as the representa¬ 
tive of the supervisors in the appellant’s four bituminous 
coal mines; but that the execution of said agreement 
had been deferred or postponed to await the outcome of 
the new series of meetings. He stated that the purpose 
of the new series of meetings, then being opened, was to 
give the Union and the representatives of the industry 
an opportunity to compromise, should it be possible, 
their differences concerning the defendant Union’s pl4ns 
to become exclusive representative, for the purposes of 
collective bargaining, of coal mine supervisors, by agrbe- 
ing that certain of the supervisors claimed by the Union 
should be classified and treated as labor subject to Union 
representation, and that all others of such supervisors— 
to-wit, those whose independence of Union influence 
should be deemed indispensable to good management— 
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should remain free of Union affiliation or representa¬ 
tion. 

This proposal was discussed, and attempts were 
made to draw a new line between management and labor, 
at the meetings held on July 1, 3, 9 and 10,1946, which 
I attended, and also, I am informed at meetings held on 
July 8th and 9th, which I did not attend. At the close 
of the meetings on July 10th, Mr. Sharp and I were 
obliged by other business to return to Pittsburgh; but 
it was then agreed that the meetings should continue 
on July 12th, without our presence, and I have since 
been informed that, as Mr. McAlpine’s affidavit shows, 
the meetings continued on July 11, 12 and 13,1946, and 
ended at about noon on the day last named, when it was 
agreed that the parties could not compromise their dif¬ 
ferences. 

It is true that, when he made his statement of the 
purpose of the meetings at the initial meeting of July 
1st, Admiral Moreell made it known that should the 
series of meetings fail to accomplish its purpose, he 
would feel himself obliged to make effective the agree¬ 
ment which he had negotiated with the Union as rep¬ 
resentative of the supervisors of the plaintiff’s four 
mines. At the same time, he made it known that should 
the series of meetings accomplish its purpose, the result 
would be the negotiation and execution of a new agree¬ 
ment which would be a pattern for the entire industry, 
and which would supplant and make wholly unneces¬ 
sary the agreement which had been drafted, and which 
applied only to the appellant’s four mines. 

On July 1, 1946, and on several occasions there¬ 
after, Mr. Sharp and I, as representatives of the appel¬ 
lant, agreed with Admiral Moreell’s counsel to refrain 
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from any new effort to secure injunctive relief in behalf 
of the appellant in this case, pending the success or 
failure of the series of meetings. Late on July 3,1946, 
counsel for Admiral Moreell gave me a copy of the draft 
agreement between him and the Union as representative 
of the supervisors in the appellant’s four mines, but 
only upon condition that the appellant would treat its 
contents as confidential, and would make no use of it in 
this case. 

During the afternoon of Saturday, July 13th, the 
appellant learned for the first time that the meetings 
had been terminated and that Admiral Moreell’s plan to 
bring about an industry-wide agreement appeared to 
have failed. The appellant’s legal counsel in Pittsburgh 
and in Washington were immediately instructed to pre¬ 
pare and file a petition for an injunction pending the 
determination of this appeal, and they prepared such 
a petition as rapidly as possible on July 13th, Sunday, 
July 14th and Monday and Tuesday, July 15th and 16th. 
Early on July 17th, at the earliest possible moment 
after its completion, the petition, which is now pending 
before this Court, was served on the appellees, and filed 
with this Court. 

Further, deponent saith not. 

/s/ William H. Harvey 

Sworn to and subscribed before me this 27th day of 
July, 1946. | 

/s/ Lottie R. Keys 

[n. p. seal] Notary Public. 

My Commission Expires January 2, 1949. 
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Umtetr States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 9342 

Jones and Laughlin Steel Corporation, appellant 


v. 


United Mine Workers of America, etc., et al., appellees 


ANSWER OF APPELLEES KRUG AND MOREELL 1 TO APPELLANT’S 
PETITION FOR AN INJUNCTION PENDING DETERMINATION 
OF APPEAL 


This case concerns four of appellant’s mines of which the 
Secretary of the Interior has taken and now has possession on 
behalf of the United States. The complaint challenges t}he 
authority of the Secretary and his delegee, The Coal Mines 
Administrator, to enter into any agreement with the appellee 
United Mine Workers of America (the “Union”) which woiild 
recognize it as exclusive collective bargaining representative 
for the supervisory employees at those mines. So far as itl is 
directed to the appellees Krug and Moreell, this complaint re¬ 
quests an injunction “forbidding the making or performance” 
of any such agreement (App. 14a). 2 

On June 14,1946, appellant applied to the District Court for 

a temporary restraining order. After hearing, Mr. Justice 
- 

1 The members of the National Labor Relations Board, who are also iap- 
pellees here, are not directly interested in this interlocutory proceeding. We 
are authorized to state, however, that they join with us in urging, as we do 
below, the non-reviewability of National Labor Relations Board certifica¬ 
tions in the District Courts. 

* References are to pages in the printed Appendix submitted by api>ellajut. 
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Bailey denied the application, stating, in part, as follows (App. , 
51a): 

* * * The President of the United States, under i 
the war powers conferred upon him by the Congress, has \ 
taken over the control of the mines owned by the plain¬ 
tiff, and the Court would interfere only in the clear case I 
both of right and jurisdiction with the operation of these 
mines by the agents designated by the President. 

It is not clear that irreparable injury would result 
to the plaintiff from the contract, the execution of which 
they seek to enjoin. The proposed contract reserves to 
the plaintiff its right to a final determination of the 
status of its supervisory employees under the National 
Labor Relations Act * * * 

Appellant then moved for a preliminary injunction (App. 
20a-21a). The appellees Krug, Moreell and the National 
Labor Relations Board members jointly filed a motion to dis- i 
miss the complaint, or, in the alternative, for summary judg¬ 
ment (App. 64a-65a). The appellees Union and Lewis also 
filed a motion to dismiss (App. 60a)—on the ground that the j 
complaint failed to state a case of actual controversy and a 
claim upon which relief could be granted—and, in addition, 
filed an answer to the complaint (App. 131a-133a). 

Briefs having been filed and counsel for the parties heard, 
Mr. Justice Bailey, on June 25, 1946, announced that the 
motion for preliminary injunction would be denied and the 
motion for summary judgment sustained. Speaking to appel¬ 
lant’s counsel, the court said (App. 138a): 

As to any physical injury to the mines, the property 
itself, I think your clients are fully protected by the right 
to go into the Court of Claims. As to the other damages 
which you claim, frankly I do not think it is your func¬ 
tion to bring up that question and I do not think you 
are the interested parties. 

Summary judgment in favor of appellees was entered on 
June 26, 1946, and the complaint was dismissed. From the j 
judgment, this appeal was noted. 
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Appellant now requests that this Court issue the injunction 
which the District Court, on two prior occasions and after full 
hearing and the consideration of comprehensive oral and writ¬ 
ten arguments, refused. We respectfully submit that in thpse 
circumstances, appellant’s petition for an injunction pending 
appeal must be denied. 

the pacts 

The material facts are not in dispute: 

1. Appellant has, for many years, been engaged in the busi¬ 
ness of manufacturing steel and steel products and, incidenjfcal 
thereto, in the operation of four bituminous coal mines located 
in the State of Pennsylvania (App. 4a). Because of conditions 
inherent in the operation of three of these mines and because of 
the requirements of the laws of Pennsylvania, appellant has 
retained approximately 140 supervisory employees to super¬ 
vise the work of its approximately 3,000 operating and main¬ 
tenance employees (App. 5a-6a). 

2. These latter so-called rank and file employees have fjor 
many years been represented exclusively for the purpose of 
collective bargaining by the appellee Union. The supervisory 
employees have, until recently, not been represented by any 
labor union (App. 6a). 

3. On May 27, 1946, after a hearing had been held and ajn 
election conducted under the National Labor Relations Act, tne 
National Labor Relations Board issued its written Certifica¬ 
tion of Representatives, pursuant to the provisions of Section 
9 (c) of the National Labor Relations Act (29 U. S. C., Sedr. 
159 (c) ), certifying that the United Clerical, Technical and 
Supervisory Employees Union etc. (the “U. C. T.”), a division 
of the appellee Union, had been designated and elected by ji 
majority of appellant’s supervisory employees as their collect 
tive bargaining representative, and that pursuant to Section 
9 (a) of the National Labor Relations Act) 29 U. S. C., Sec. 
159 (a)), the U. C. T. was the exclusive representative of all 
such employees for the purposes of collective bargaining (App. 
7a-8a, 9a-10a). 

4. Theretofore, on May 21,1946, the President of the United 
States had issued Executive Order 972S (11 Fed. Reg. 5593 i 
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App. 15a-18a), authorizing and directing the appellee Krug, 
as Secretary of the Interior, to take possession of the bitumi¬ 
nous coal mines, to operate or arrange for their operation in 
such manner as he should deem necessary, and to do all things 
necessary for or incidental to the production, sale, and distri- , 
bution of the coal there produced, prepared, or handled (App. 
8a-9a). By paragraph 3 of the Executive Order (App. 17a), 
the Secretary of the Interior was authorized to negotiate with 
the duly constituted representatives of the employees at the 
coal mines and to apply to the National Wage Stabilization , 
Board for appropriate changes in the terms and conditions of 
employment at the mines for the period of their operation by , 
the Government. By paragraph 7 (App. 18a), the Secretary , 
was directed to “recognize the right of the workers to continue 
their membership in any labor organization, to bargain collec- i 
tively through representatives of their own choosing, and to • 
engage in concerted activities for the purpose of collective bar¬ 
gaining or other mutual aid or protection, provided that such 
concerted activities do not interfere with the operations of the 
mines.” 

5. In accordance with the provisions of Executive Order 
9728, the Secretary of the Interior took possession of appel¬ 
lant’s mines on May 22, 1946, and at all times thereafter he 
and his deputy, Admiral Moreell, “have been in exclusive pos¬ 
session of * * * [appellant’s] four mines and in exclusive 
control thereof” (App. 9a). 

6. On May 29, 1946, after negotiations with the appellee 
Union, an agreement (the “Krug-Lewis agreement” was en¬ 
tered into between the Secretary of the Interior and the appel- , 
lee Union, establishing, subject to the approval of the National 
Wage Stabilization Board and the President of the United 
States, the terms and conditions of employment at the mines 
for the period of the Government’s possession (App. 42ar-50a). 

By paragraph 11 of that agreement (App. 49a-50a), it was pro¬ 
vided that “With respect to questions affecting the employment i 
and bargaining status of foremen, supervisors, technical and 
clerical workers employed in the bituminous mining industry, i 
the Coal Mines Administrator will be guided by the decisions 
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and procedure laid down by the National Labor Relations 
Board.” 

7. In accordance with paragraph 11 of the Krug-Lewis 
agreement, the appellees Krug and Moreell, in their official 
capacity, have engaged in negotiations with the appellee Union 
and the U. C. T., as representatives of the supervisory em¬ 
ployees at appellant’s mines, have executed an agreement 
recognizing the U. C. T. as exclusive bargaining agent for those 
employees and establishing, solely for the period of Govern¬ 
ment possession, terms and conditions of employment for those 
employees, and have submitted it to the National Wage Stabili¬ 
zation Board for its approval, pursuant to Section 5 of the War 
Labor Disputes Act (50 U. S. C. App., Sec. 1505). A copy of 
that agreement and an explanatory memorandum in connection 
therewith is annexed hereto as Appendix A. The Court is 
directed particularly to paragraphs 13-18, inclusive of tjhe 
agreement, where provision has been made to protect and pre¬ 
serve all the rights of the appellant. 

ARGUMENT 

It is our contention that appellant’s request for an 
pending determination of this appeal should be denied, 
judgment of the District Court is clearly correct. The 
tary of the Interior and the Coal Mines Administrator 
fully authorized to enter into the agreement with the U. C. |T. 
recognizing it as exclusive bargaining representative for the 
supervisory employees at appellant’s mines. Moreover, 
although appellant may have a remedy for such damages as 
may ensue from the effectuation of that agreement, whether it 
be in the Court of Claims or elsewhere, it plainly has no stand¬ 
ing to complain of it in this proceeding. Any injunction pro¬ 
hibiting performance of the agreement—assuming that it is 
approved by the appropriate Government agencies and the 
President—would prevent the Coal Mines Administrator from 
complying with a contractual obligation assumed in connection 
with the administration of the emergency take-over of the 
mines and in order to assure a maximum coal production 
throughout the nation. 
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I 

The judgment of the District Court is clearly correct 

A. The Secretary of the Interior and the Coal Mines Administrator were 
fully authorized to enter into an agreement recognizing the U. C. T. as 
exclusive bargaining representative for the supervisory employees at 
appellant’s mines 

The Presidential order pursuant to which the Secretary of 
the Interior took possession of appellant’s mines (App. 15&- 
18a) reads, in part, as follows: 

1. The Secretary of the Interior is authorized and 
directed * * * to operate or to arrange for the 
operation of such mines in such manner as he may deem 
necessary and in the interest of the war effort; and to 
do all things necessary for, or incidental to, the pro¬ 
duction, sale, and distribution of the coal produced, pre¬ 
pared, or handled by the said mines. 

2. The Secretary of the Interior shall operate the said 
mines in accordance with such terms and conditions of 
employment as are in effect at the time possession 
thereof is taken, subject to the provisions of Section 5 
of the War Labor Disputes Act. 

3. Subject to the national wage and price stabilization 
policies * * *, the Secretary of the Interior is au¬ 
thorized, pursuant to the provisions of Section 5 of the 
War Labor Disputes Act, following such negotiations 
as he may deem necessary with the duly constituted 
representatives of the employees, to apply to the Na¬ 
tional Wage Stabilization Board for appropriate changes 
in the terms and conditions of employment for the period 
of the operation of the mines by the Government. 

* * # * • 

7. The Secretary of the Interior * * * shall 
recognize the right of the workers to continue their 
membership in any labor organization, to bargain col¬ 
lectively through representatives of their own choosing, 
and to engage in concerted activities for the purpose of 
collective bargaining or other mutual aid or protection, 
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provided that such concerted activities do not inter¬ 
fere with the operations of the mines. 


Section 5 of the War Labor Disputes Act (50 U. S. C. App., 
Sec. 1505) provides that 

When possession of any plant, mine, or facility has 
been * * * taken under authority of the * * * 
Act * * * the Government agency operating such 
plant, mine, or facility * * * may apply to the 
National War Labor Board 8 for a change in wages |or 
other terms or conditions of employment in such plant, 
mine, or facility. Upon receipt of any such application, 
and after such hearings and investigations as it deeijns 
necessary, such Board may order any changes in such 
wages, or other terms and conditions, which it deems to 
be fair and reasonable and not in conflict with any Act 
of Congress or any Executive order issued thereunder. 
Any such order of the Board shall, upon approval by the 
President, be complied with by the Government agency 
operating such plant, mine or facility. 

We submit that these provisions of Executive Order 97^8 
and the War Labor Disputes Act vested full authority in the 
Secretary of the Interior and the Coal Mines Administrator ^o 
take the action they did: that is, to execute an agreement, lim¬ 
ited to the period of Government possession, which recognize ~ 
the U. C. T. as the exclusive bargaining representative for tl 
supervisory employees at appellant’s mines and establish^ 
working conditions for those employees, and then to apply 
the National Wage Stabilization Board, in accordance wit 
Section 5 of the War Labor Disputes Act, for approval of tl 
agreement. Unless, as appellant suggests, there is some cir¬ 
cumstance here which curtails this authority plainly vested In 
the Government, the decision of the Court below was clearly 
correct. We now proceed to consider the limitations whicjh 
appellant suggests do exist. 

■The National Wage Stabilization Board has succeeded to the functions 
of the National War Labor Board for purposes of Section 5 applications. 
Executive Order 9672, 11 Fed. Reg. 221. 

704955—46 - 2 
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1. The validity of the National Labor Relations Board certification 

Appellant contends, first, that the National Labor Relations 
Act forbids designation of the U. C. T. as the exclusive bargain¬ 
ing representative of the supervisory employees; that the certi¬ 
fication of the National Labor Relations Board to that effect is 
erroneous; and, therefore, that the Secretary of the Interior 
and the Coal Mines Administrator had no authority to recog¬ 
nize that union as representative. To appellant’s mind, the 
validity of the National Labor Relations Board certification 
is the controlling question of law in this case (see Petit. 12); and 
once it is determined, appellant submits that there remains for 
consideration only its standing to complain of the Government’s 
management of its mines (Petit. 30). With this view of the 
issues in this suit, we cannot agree. 

At the outset, it is plain that in asking for a ruling on the 
validity of the National Labor Relations Board certification, 
appellant was inviting an abuse of the well-established lim¬ 
itations on the jurisdiction of the District Court. Jurisdiction 
to determine the validity and legal effect of Board action under 
the National Labor Relations Act is vested in the United States 
Circuit Courts of Appeals pursuant to the procedure specially 
prescribed in the Act. That procedure, as well as the juris¬ 
diction vested thereunder, is exclusive. National Labor Rela¬ 
tions Act, Sections 9 (d); 10 (a), (c), (e), and (f); Myers v. 
Bethlehem Shipbuilding Corp., 303 U. S. 41; Heller Bros v. 
Lind, 86 F. (2d) 862 (App. D. C.), cert. den. 300 U. S. 672; 
j Reilly v. Millis, 144 F. (2d) 259 (App. D. C.), cert. den. 325 
U. S. 879; Millis v. Inland Empire Dist. Council, 144 F. (2d) 
539 (App. D. C.), aff’d. on other grds. 325 U. S. 697. 

The certification issued by the National Labor Relations 
Board neither orders nor commands appellant to do or refrain 
from doing anything. It is merely an announcement of fact— 
namely, that a majority of the supervisory employees at appel¬ 
lant’s mines have designated the U. C. T. as their representative 
for collective bargaining purposes. Before an order or com¬ 
mand can be issued, a new proceeding must be instituted under 
Section 10 of the National Labor Relations Act, in which appel¬ 
lant would be charged with unfair labor practices for refusing 
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to bargain with a certified union. In such a proceeding upder 
Section 10, appellant would have the right to appear, present 
evidence, and be heard upon its contentions. Should the 
Board, after consideration of the evidence and the contentions 
of the parties, issue an order under Section 10 of the Act com¬ 
manding appellant to bargain with the certified union, the 
order would have no sanction until enforced by a decree of the 
appropriate United States Circuit Court of Appeals in a pro¬ 
ceeding under Section 10 (e) of the Act to enforce, or under 
Section 10 (f) to review, the Board’s order. Such a decree can¬ 
not issue until after a full review of the Board’s action by'the 
Circuit Court. This procedure prescribed by the National 
Labor Relations Act has been held to afford full protection 
against the invasion of an employer’s rights and to bar!the 
right to injunctive or declaratory relief against the Boardj its 
members or its agents at any stage of the proceeding in advalnce 
of the issuance of an enforcing decree by the appropriate United 
States Circuit Court of Appeals. Myers v. Bethlehem Skip- 
huilding Co., 303 U. S. 41; Newport News Shipbuilding J ind 
Dry dock Co. v. SchauffLer, 303 U. S. 54; N. L. R. B. v. Jones & 
Laughlin Steel Corp., 301 U. S. 1,47; Heller v. Lind, 86 F. ( 2d) 
862 (App. D. C.), cert. den. 300 U. S. 672; Bradley Lumber Co. 
v. N. L. R. B., 84 F. (2d) 97 (C. C. A. 5), cert. den. 299 U. S. 
559. 

Lest the Court be misled as to the role of the Labor Board’s 
certification in this suit, it would be well to consider, for a 
moment, just what part it does play in this controversy. (|)ne 
of the issues in the dispute between the coal operators and ^he 
United Mine Workers of America which led to a work stoppage 
in the spring of this year was the unionization of supervisory 
employees at the mines. When the Goverment took possession 
of the mines in May 1946, and the Secretary of the Interior, 
in accordance with Presidential direction (App. 17a), engaged 
in negotiations with the United Mine Workers, that was one 
of the questions considered. A final resolution of the issue 
proved impossible, and it was ultimately decided that the prob¬ 
lem w'ould be dealt with on a piecemeal basis. That com¬ 
promise was embodied in paragraph 11 of the Krug-Lewis 
agreement (App. 49a), which reads as follows: 
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11. Supervisors 

With respect to questions affecting the employment 
and bargaining status of foremen, supervisors, techni¬ 
cal and clerical workers employed in the bituminous 
minin g industry, the Coal Mines Administrator will be 
guided by the decisions and procedure laid down by the 
National Labor Relations Board. 

When the National Labor Relations Board, after hearing, 
decided and certified that the U. C. T. was the exclusive bar¬ 
gaining agency for the supervisory employees at appellant’s 
mines, under the provisions of the National Labor Relations 
Act, the Coal Mines Administrator deemed himself bound by 
paragraph 11 of the Krug-Lewis agreement to recognize and 
bargain collectively with that union with respect to the terms 
and conditions of employment of the employees it represented 
(App. 40a). 

It is not true, as appellant repeatedly suggests (Petit. 12-14, 
45-46) that the Coal Mines Administrator has mistaken the 
effect of the Labor Relations Board’s certification and that the 
Board itself has denied that that certification constituted a 
“decision” within the meaning of the Krug-Lewis agreement. 
The Secretary of the Interior and the Coal Mines Adminis¬ 
trator well appreciate that the certification does not compel 
anyone to take any action and, consequently, is not such an 
order as is judicially reviewable. Whether it constitutes a “de¬ 
cision” within the meaning of the Krug-Lewis agreement is, 
however, a question of construction of a contract. And both 
parties to the contract concede that the Board’s certification 
is a “decision” within the intent of paragraph 11. 

Nor has the National Labor Relations Board taken any con¬ 
trary position. Appellant, in quoting from the latter opinion 
of the Board’s chairman (Petit. 12-14) has neglected to quote 
the opening paragraphs of that opinion (App. 139a-140a): 

My colleagues and I have read the Company’s memo¬ 
randum which takes the position that, under Section 11 
of the Krug-Lewis agreement, the certification of the 
National Labor Relations Board dated May 27, 1946, 
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is not a decision of the Board and therefore should not 
be viewed as binding by the Deputy Administrator. 

In reviewing this memorandum, all Members of tljie 
Board were mindful of the informal understanding 
reached at our recent conference, to the effect that any 
interim agreement made between the Administrator of 
the Coal Mines and the United Mine Workers of Amer¬ 
ica should not prejudice the right of the Jones & 
Laughlin Steel Corporation to obtain judicial review of 
the supervisory issue. This is quite a different question 
from that of whether the certification is a “decision” 
within the intention of the parties when they executed 
the agreement in May. We are not empowered to con¬ 
strue that intention. 

Our certification was based upon a “Decision and 
Direction of Election” which we had previously issued, 
in which we rejected the contention of the Compariy 
that the mine supervisors covered in that unit deter¬ 
mination were not entitled to be certified under tlxe 
procedure prescribed in Section 9 (c) of the Act. It 
is the Union’s position that this Direction of Election, 
together with the subsequent certification, amounted to 
a “decision” which compels the Administrator, under 
Section 11 of the agreement of May 29, to include tile 
supervisors, and other employees covered thereby within 
the scope of the collective bargaining agreement now in 
the process of negotiation. 

A certification may well be a “decision” within the 
meaning of Section 11 of the Krug-Lewis agreement, 
although it is not reviewable in the courts without 
further proceedings before the National Labor Rela¬ 
tions Board. Moreover the certification was itself based 
upon a document labelled “Decisions and Direction 6f 
Elections” previously issued by the Board # * *. 

Thus, the National Labor Relations Board, when its opinion 
was requested, appropriately relegated the question as to 
whether a certification was a “decision” under the Krug-Lewis 
agreement, to the contracting parties. 



12 


The truth of the matter is, of course, that the certification 
issued by the National Labor Relations Board is irrelevant to 
the real issues in this suit. The basic questions before the 
Court are the authority of the Secretary of the Interior and 
the Coal Mines Administrator, Board certification or no, to 
establish terms and conditions of employment (with National 
Wage Stabilization Board and Presidential approval) in Gov¬ 
ernment-possessed mines. Appellant will concede that when 
it had possession of the mines, whether or not the Labor Board 
had certified the U. C. T. as exclusive representative for its 
supervisors and whether or not such a certification was valid, 
it could have recognized the union as such representative. It 
contends, however, that the Secretary of the Interior w’ho now 
has possession of the mines, on behalf of the United States, 
cannot do so without appellant’s consent (Petit. 39). In other > 
words, appellant asks this Court to hold that notwithstanding 
the fact that the Government has taken possession of the coal 
mines, the Government is not free to conduct their operation i 
until it has first procured the consent of the owners. We need 
not labor the point: it is clear that if that were the case, the act , 
of Government possession would be no more than a futile ges- , 
ture and its purpose—to liberate the economy from interrup¬ 
tions consequent upon labor disturbances—wholly frustrated. 4 , 

2. The effect of the regulations for the operation of coal mines issued by 

the Secretary of the Interior 

The Regulation for the Operation of Coal Mines under Gov¬ 
ernment Control (Supp. to Petit. lb-30b), which had been 
issued by the Secretary of the Interior in connection with prior 
Government takeovers of the coal mines, have been made ap¬ 
plicable to the present period of Government possession. 

* It should be noted that the Krug-Lewis agreement, which established the 
terms and conditions of employment for the so-called rank and file employees, 
recognized the United Mine Workers of America as exclusive bargaining 
representative despite the absence of any certification by the National Labor 1 
Relations Board. Of course, that union has long been treated by the op- ! 
erators as exclusive agent. But if any operator had questioned its authority 
as collective bargaining representative, could the Courts have been called 
on to adjudicate that issue and to enjoin the execution of the agreement? 



Appellant suggests that these Regulations afford a further 
limitation on the authority of the Secretary of the Interior and 
the Coal Mines Administrator and give appellant a standing 
to complain in the courts of the manner in which the mines are 
managed during the period of Government possession. An 
understanding of the character and design of the Regulations 
will readily dispel any such notion. 

The Regulations of the Secretary were formulated in an 
effort to assure the minimum of Government intervention in 
the operation of the coal properties consistent with the pri¬ 
mary object of Government possession, that is, the mainte¬ 
nance of full, uninterrupted coal production. This purpose 
was in accord with the Presidential dictate that (App. 17af): 

The Secretary of the Interior shall permit the man¬ 
agements of the mines taken under the provisions [of 
this order to continue with their managerial functions 
to the maximum degree possible consistent with t(ie 
aims of this order. 

The Regulations contemplate that the mining companies, 
appreciating the necessity for Government intervention, will 
cooperate with the Secretary of the Interior in the operations 
of the mines. It is made clear, however, that acceptance pi 
the cooperative arrangement by the owners does not, in ahy 
sense, free them from compliance with directions issued by the 
Secretary and the Coal Mines Administrator. And provision 
is made for terminating the arrangement should any operator 
refuse to comply with such direction. Thus, although “^dl 
properties in the possession of the Government shall be oper¬ 
ated in a manner consistent with the fact that title to the prop¬ 
erties remains in the owners thereof and that the Government, 
having temporarily taken possession or custody, will assert only 
such rights as are necessary to accomplish the national purpose 
of continued and maximum production” (Supp. to Petit. 3bj), 
and although “Wherever the cooperation of the company and 
its personnel can be secured, the existing organization of tne 
mining company will be utilized, and the company will con¬ 
tinue operation in the regular course of business as a going 
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enterprise” (Supp. to Petit. 3a-3b); it is clearly provided that 
the companies must conform “with such directions as the Gov¬ 
ernment may issue” (Supp. to Petit. 3b). All officers and em¬ 
ployees of the company are directed to “serve in full recognition 
of . . . [their] responsibilities to the Government and subject 
to all orders and regulations of the [Coal Mines] Administra¬ 
tor” (Supp. to Petit. 7b). And where cooperation of the com¬ 
pany cannot be secured, provision is made for supplanting 
private management with Government management (Supp. 
to Petit. 3b, 23b-24b). ; 

Moreover, although the Regulations provide that operations 
during Government possession are generally not to be regarded 
as for the Government’s account, obligations may be incurred 
on behalf of the Government upon “a specific written direction 
or order to that effect . . . given by the Administrator” (Supp. 
to Petit. 9b). Again, although confirmation of the companies’ 
financial responsibility for the operations is invited, so that the 
burdens of an accounting may be avoided (Supp. to Petit. 13b- 
15b, 25b-26b), there are available to the companies, procedures 
under which they may reserve their rights to assert against the 
Government, claims for damages allegedly resulting from spe¬ 
cific Government directions or orders (Supp. to Petit. 15b-19b, 
26b-28b). Furthermore, as has already been noted, any com¬ 
pany—including appellant here—may at any time elect ta 
withdraw from participation in the program established by the 
Regulations and thus stand on whatever rights it may have to ! 
fair and just compensation under the Fifth Amendment and 
the Selective Training and Service Act. 

In short, the Secretary of the Interior, on behalf of the United 1 

States, has taken possession and control of appellant’s mines 
only to that limited extent which he deemed was necessary to- 
assure a maximum production of coal at those mines. Appel¬ 
lant has thus far accepted his invitation to participate in the 
operations of the mines in accordance with the plan of the Reg- i 
ulations. The authority of the Secretary is, however, much j 
broader than his present exercise of authority. The operations 
of the mines remain at all times subject to his direction. Should 
he direct a change in the terms and conditions of employment 
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at the mines, appellant may refuse to comply with his direction/ 
And, thereupon the Secretary could, if he desired, terminate 
the present arrangement with appellant and supplant its 
management with his own. On the other hand, appellant-may- 
also, at any time, withdraw from the present arrangement and- 
refuse further to conduct the operations at the mines forj its 
own account. There is nothing in the Regulations which ren¬ 
ders the present arrangement immutable. Nor is there any¬ 
thing in the Regulations which divests the Secretary and the 
Coal Mines Administrator of any portion of their authority, as 
officers of the United States, to manage the mines as they see 
fit, conformable with the Presidential order and the pertinent 
acts of Congress. 

B. Appellant has no standing in court to complain of the action of j the 
Secretary of the Interior and the Coal Mines Administrator 

We submit that the authority of the Secretary of the Interior 
and the Coal Mines Administrator to enter into the collective 
bargaining agreement with the U. C. T. is so clear that one need 
seek no further justification for the decision of the Court below. 
It is further noteworthy, however, that Mr. Justice 
of the opinion that appellant, in any event, had no 
bring this action in the courts. 

Mr. Justice Bailey said, in speaking to appellant’s counsel 
(App. 138a): j 

As to any physical injury to the mines, the property 
itself, I think your clients are fully protected by jthe 
right to go into the Court of Claims. As to the other 
damages which you claim, frankly I do not think ii is 
your function to bring up that question and I do not 
think you are the interested parties. 

Appellant cannot sustain any legal injury should the con¬ 
tract it seeks enjoined be put into effect. It itself recognized 
(App. 12a-13a) that that agreement will be maintained in 
effect only for so long as the Government remains in possession 
of its mines. The agreement in fact executed (Appendix A-to 
this Answer) is so limited. It is not binding on appellant: 


Bailey was 
standing to 
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Moreover, it contains numerous provisions, to which we shall 
have occasion to refer below, which expressly protect and pre¬ 
serve all the legal rights which appellant may have. Clearly, 
no legally protected interest of appellant would be threatened 
or invaded by the effectuation of the Government’s agreement 
with the U. C. T. 

Appellant is substantially in the same position as the re¬ 
spondent in Perkins v. Lukens Steel Co., 310 U. S. 113. In 
operating plants of which it is obliged to assume possession in 
the public interest, the United States is pretty much in the 
same position as any other proprietor; and the owner who has 
been displaced in possession and control of the plant cannot 
complain of the way in which the Government elects to oper¬ 
ate it. “Like private individuals and businesses, the Govern¬ 
ment enjoys the unrestricted power to produce its own supplies, 
to determine those with whom it will deal, and to fix the terms 
and conditions upon which it will make needed purchases.” 
310 U. S., at 127. 

C. The District Court does not have jurisdiction of the action 

In the court below, we questioned the jurisdiction of the 
court to grant the relief requested by appellant. Since the 
court did not grant our motion to dismiss, which, in part, was 
posited on jurisdictional grounds, but elected instead to dispose 
of the case on our motion for a summary judgment, we assume 
that Mr. Justice Bailey was of the view that there was juris¬ 
diction in the court. We still believe, however, that the District 
Court should not have entertained the action, and, saving our 
objections in these respects, respectfully refer this Court to our 
argument below (App. 72a-76a). 

II 

The discretion of this Court to issue an injunction pending 

appeal should not here be used on appellant’s behalf 

As Mr. Justice Bailey stated in his memorandum denying 
appellant’s application for a temporary restraining order (App, 
51a); 
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The granting of an injunction in equity is not a matter 
of strict right, but is to some degree one for discretionary 
action, and the Court considers the relative injury to one 
party or the other that may result in the issuance of an 
injunction or its denial. 

And cf. Burford v. Sun OU Co., 319 U. S. 315,318 

I 

Especially “Where large public interests are concerned and 
the issuance of an injunction may seriously embarrass the ac¬ 
complishment of important governmental ends, a cour;. of 
equity acts with caution and only on clear showing tha‘, its 
intervention is necessary in order to prevent an irreparable 
injury.” Hurley v. Kincaid, 285 U. S. 95, 104. The Supreme 
Court of the United States found it necessary only recently to 
reiterate this long-established rule in Yakus v. United States, 
321 U.S. 414, 440-441: j 

* * * Where an injunction is asked which will 
adversely affect a public interest for whose impairment, 
even temporarily, an injunction bond cannot compen¬ 
sate, the court may in the public interest withhold relief 
until a final determination of the rights of the parties, 
though the postponement may be burdensome to! the 
plaintiff. * * * This is but another application of 
the principle, declared in Virginian Railway Co. v. Sys¬ 
tem Federation, 300 U. S. 515, 552, that “Courts in 
Equity may, and frequently do, go much further tyoth 
to give and withhold relief in furtherance of the public 
interest than they are accustomed to go when only priv¬ 
ate interests are involved.” 

The allegations with respect to the damages which appellant 
contends will follow upon the effectuation of the agreement it 
seeks to dnjoin (App. 12a, 32a-56a) are “not statements of fact 
at all but mere predictions.” National War Labor Boarfl v. 
Montgomery Ward & Co., Inc., 144 F. (2d) 528, 530 (App. 
D. C.), cert. den. 323 U. S. 774. As this Court there said: 

Judicial interference with administration is sometiknes 
necessary but always serious. Interference with a \jital 
war agency is particularly serious. A plaintiff cannot 
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confer jurisdiction to review even commonplace admin¬ 
istrative action by a mere forecast that he will be irrepa¬ 
rably injured if the court does not intervene. He must 
allege facts which support his forecast. * * * 

It would be fruitless to speculate on whether the dire con¬ 
sequences which appellant foresees from the recognition of the 
U. C. T. as representative of the supervisory employee at its 
mines will indeed come to pass. Although appellant predicts 
their occurrence, the present of the supervisors’ union is of the 
contrary view (App. 81a-86a). And, the National Labor Rela¬ 
tions Board, in its decision (App. 86a-130a), after it had con¬ 
sidered the very same arguments by appellant as are here ad- 1 
vanced (App. 62a-64a), failed “to perceive * * * why 
supervisors represented by an affiliate of the union that is the 
collective bargaining representative of the rank and file miners, 
should be less solicitous of the safety of miners who are also 
fellow union members than nonunionized or independently 
represented foremen would be” (App. 86a, at 102a). 

On the other hand, the Secretary of the Interior and the Coal 
Mines Administrator, if enjoined from putting into effect the 
agreement they have now entered into with the U. C. T., would 
be prohibited from carrying out an obligation which they 
assumed (in paragraph 11 of the Krug-Lewis agreement) in a 
successful effort to procure a resumption of the nation’s coal 
production which had broken down because of labor dis¬ 
turbances in the coal fields. 

Moreover, it is difficult to understand how appellant can be 
damaged should the agreement executed by the Government 
and the U. C. T. be put into effect. For, the contract is replete 
with provisions protecting and preserving appellant’s rights. 
Thus, paragraph 13 (a) (Appendix A to this Answer) states 
that the agreement “shall in no sense be viewed as a waiver” 
by the appellant of such rights as it may have, “including the 
right to a final judicial determination of the rights of super¬ 
vision under the National Labor Relations Act.” And para¬ 
graph 13 (b) seeks to assure a court review of the Labor Board’s 
certification, in accordance with the exclusive procedures 
established by the National Labor Relations Act. Again para- 
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graph 14 provides that “Supervisory employees shall continue 
at all times to conduct themselves in a manner wholly consistent 
with the proper performance of the duties assigned to them 
. . . [and] shall not engage in any conduct which wduld 
. . . impair the lawful position of management.” Provi¬ 
sions for termination of the agreement in the event of the 
Board’s certification is nullified or reversed are contained in 
paragraph 17. And, finally, supervisory employees are ex¬ 
pressly bound to continue to conform to the requirement? of 
State and Federal safely laws and rules (paragraph 16). | 

In these circumstances, it is our view that appellant has 
failed to make the showing adequate to support this Court’s 
exercise of its discretionary power to issue an injunction pend¬ 
ing appeal.* 

CONCLUSION 

We respectfully submit, therefore, that appellant’s petition 
for an injunction pending determination of this appeal 
be denied. 

John F. Sonnett, 

Assistant Attorney General, 

J. Francis Hayden, 

Special Assistant to the 

Attorney General , 

Harry I. Rand, 

Attorney, Department of Justice, 
Attorneys for Appellees, Krug and Moreell\ 

* We have requested Admiral Moreell to state his views as to the impact 
of an injunction on the administration of his functions as Coal Mines Ad¬ 
ministrator and are submitting his response to the Court with this answer. 
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July 13, 1946. 

Subject: Proposed Contract Between Coal Mines Administra¬ 
tor and Union Concerning Supervisory Employees 
of Mines at Jones <fc Laughlin Steel Corporation, 
Vesta-Shannopin Coal Division, Pittsburgh, Penn¬ 
sylvania. 

Memorandum for Admiral Moreell 

Attached hereto is a draft of an agreement which embodies 
the understanding between the Coal Mines Administrator and 
the Union on the subject designated above. Although some 
clarification of the language of the agreement would be help¬ 
ful, the Union has urged that no changes be made. Matters 
which might be helped by clarification have been discussed 
with the Union, and they have agreed to the following as being 
proper interpretations of certain provisions in the agreement 
as indicated: 

1. Section 6 of the agreement means exactly what it would 
mean if it read: 

6. Seniority 

In accordance with and to the extent consistent with 
the practice now followed at each mine specified above, 
in all cases of promotion, demotion, increase or decrease 
of forces, or lay-offs (a) ability to perform the work 
and (b) length of service shall be the determining 
factors. Where ability to perform the work is equal, 
length of service shall control. The seniority rule shall 
be applied separately at each mine specified above. 

Any supervisory employee who (a) voluntarily leaves 
the employ of the management, (b) fails to return to 
work without just cause within seven (7) days after 
notice to do so, or (c) is discharged for a just cause, 
shall lose his seniority rights. 

( 20 ) 
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2. Section 7 of the agreement means exactly what it wduld 
mean if it read: 

7. Changes in Classification of Work 

In accordance with and to the extent consistent ^ith 

i 

existing practice, when a supervisory employee isj re¬ 
quired to fill the place of another employee receiving a 
higher rate of pay, he shall receive the higher rate of pay 
but at no time shall he receive a deduction in pay, when 
temporarily filling another job, unless his regular job 
has been discontinued for a definite or indefinite period 
of time for reasonable operating reasons. 

3. Section 8 of the agreement means exactly what it would 
mean if it read: 

8. Safety and Health 

The Coal Mines Administrator will to the extent con¬ 
sistent with sections 14 and 16, hereof, direct the njian- 
agement and the supervisory employees to continue to 
make reasonable provisions for the safety and health of 
employees of the management and to operate the mjnes 
in accordance with applicable mining laws of the state 
and other applicable safety measures. 

4. Section 9 of the agreement means exactly what it would 
mean if it read: 

9. Supervisors' Mine Committee 

A committee of three (3) members at each mine 
specified above shall be selected by the Union. Only 
supervisory employees at each such mine may be mem¬ 
bers of the committee and each member shall be eligible 
to serve as such only so long as he continues to be such 
a supervisory employee at such mine. The function of 
the Supervisors’ Mine Committee is as described in 
Section 10 of this agreement. 

No. 6 mine has about six supervisory employees and for the 
purpose of Sections 9 and 10, Mine No. 6 and Mine No. 5 shall 
be considered as one unit. 

5. Section 10 of the agreement means exactly what it would 
mean if it read: 
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10. Settlement of Disputes 

Should differences arise between the supervisory 
employees and the management as to the meaning and 
application of the provisions of this agreement (includ¬ 
ing section 1, hereof), there shall be no suspension of or 
interference with work on account of such differences, 
but an earnest effort shall be made to settle such differ¬ 
ences immediately: 

First: Between the aggrieved party and a representa¬ 
tive of the Coal Mines Administrator. 

Second: Through Supervisors’ Mine Committee and a 
representative of the Coal Mines Administrator. 

Third: Through a representative of the Union, and a 
representative of the Coal Mines Administrator. 

Fourth: By a board consisting of four members, two 
of whom shall be designated by the supervisory em¬ 
ployees and two by a representative of the Coal Mines 
Administrator. 

Should the board fail to agree, the matter shall be 
referred to an Umpire selected by the said board. 
Should the board be unable to agree upon the selection 
of an Umpire, he shall be designated by the International 
President of the Union and the^Coal Mines Administra¬ 
tor or his representative. The decision of the Umpire, 
in any event, shall be final. 

Supervisory employees and. representatives of super¬ 
visory employees and representatives of the Union per¬ 
forming functions under this section shall not be paid 
by the management for time spent in performing such 
functions. 

6. Section 12 of the agreement means exactly what it would 
mean if it read: 

12. Wages 

Existing practice with respect to wages and hours of 
supervisory employees shall be continued in effect ex- 
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cept that they shall receive an increase of SI.85 for each 
full day worked, provided, however, as to those super¬ 
visory employees on a day or shift basis, that overtime 
after 40 hours work per week shall be paid to the extent 
required by the Fair Labor Standards Act. 

The wage provisions of this section of the agreement 
shall be retroactive to May 22,1946. 

With the understandings encompassed in this memorandum 
agreed to by the Union and yourself, the proposed agreement 
between the Union and you covering the above subject matter 
would be ready for signatures if and when negotiations between 
the operators and the Union break down as I trust they will 
not if the parties make a sincere effort to reach a reasonable 
and constructive solution of the basic problems. 

On July 2, this memorandum was presented to Messrs. 
Yablonski and McAlpin and Reed for the Union and they 
agreed with Mrs. Cooper and myself that its content is correct. 

[S] Jesse B. Messitte, 

General Counsel\ 


Attachment. 

Approved: 


[S] Ben Moreell, 

Coal Mines Administrator. 
[S] John McAlpine, 

President, the United Clerical, Technical, and Super¬ 
visory Employees of the Mining Industry, Division 
of District 50, United Mine Workers of America. 


Agreement 

Supervisory Employees 
Jones & Laughlin Steel Cotp. 

This agreement between the Coal Mines Administrator 
under the authority of Executive Order No. 9728 (dated M|ay 
21, 1946,11 F. R. 5593) and pursuant to the provision of Sec¬ 
tion 11 of the Krug-Lewis Agreement of May 29,1946, and the 
United Clerical, Technical, and Supervisory Employees of t^e 
Mining Industry, Division of District 50, United Mine Workers 
of America (hereinafter referred to as the Union), covers for 
the period of Government possession the terms and conditions 
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of employment in respect to Vesta Mines Nos. 4, 5 and 6, and 
the Shannopin Mine of the Jones & Laughlin Steel Corpora¬ 
tion, Vesta-Shannopin Coal Division, Pittsburgh, Pennsylvania 
The term “supervisory employees,” as used in this agreement, 
means only those supervisors of production and maintenance 
employees of the Jones & Laughlin Steel Corporation, Vesta- 
Shannopin Coal Division, as defined and described in the De¬ 
cision and Direction of Elections of the National Labor Rela¬ 
tions Board, dated March 7, 1946, and the Certification of 
Representatives and Order of said Board, dated May 27, 1946, 
in Case No. 6-R-1191. The term “supervisory employees” 
may or may not include certain persons to whom Jones & 
Laughlin Steel Corporation now ascribes the title “general 
assistant mine foreman”; and the matter of the inclusion or 
exclusion of such persons from the scope of this agreement shall 
depend upon the decision of the National Labor Relations 
Board under such of its procedures as it may deem appropriate, 
after consultation with the Coal Mines Administrator and the 
Union. 

1. Existing Terms and Conditions of Employment Preserved 

Except as amended and supplemented herein, this agree¬ 
ment carries forward and preserves the terms and conditions of 
employment for supervisory employees as they existed on May 
22, 1946. 

2. Union Recognition 

With respect to recognition of the Union as the sole and ex¬ 
clusive agency and representative of the supervisory em¬ 
ployees, the Coal Mines Administrator will be guided by the 
decisions and procedure laid down by the National Labor 
Relations Board. 

3. Check Off 

The Coal Mines Administrator will direct the management 
that the dues of supervisory employees, who are members of 
the Union, not exceeding Two Dollars ($2.00) per month, shall 
be checked off the wages of members of said organization (sub¬ 
ject to the consent of said members, the continuance of said 
consent being at the option of said members but the option 
may be exercised only on one month’s written notice to the 
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management and the Union) at the rate of One Dollar ($1.^)0) 
per half month, and shall be remitted to the Secretary-Treas¬ 
urer of the Union not later than the first and sixteen of each 
month; and that no other assessments shall be so checked off 
except upon the written authorization of the International 
Executive Board of the United Mine Workers of America. 

The Coal Mines Administrator also will direct the manage¬ 
ment that initiation fees of the Union, in sums not to exceed 
One Dollar ($1.00) per member in any one pay period, sliall 
(subject to the consent of said member) be deducted and re¬ 
mitted to the financial secretary of the Union, in the same 
manner as dues deductions. Under no circumstances shall i;he 
total initiation fee for any one man exceed Ten Dollars 
($ 10 . 00 ). 

4. Discrimination and Coercion 

The Coal Mines Administrator will use his good offices to 
the end that there shall be no discrimination, interference, 
restraint or coercion by management or any of its agents against 
any supervisory employees because of membership or appro¬ 
priate Union activities. 

5. Vacations 

Supervisory employees shall be entitled to a vacation in 
accordance with the existing practice, provided, however, that 
there shall be an increase in the vacation pay based upon tfie 
application of the increased wages provided in section 12 of ttyis 
agreement to the vacation period, except that in lieu of the 
increase in vacation pay generally applicable to supervisojry 
employees, those supervisory employees employed on a day or 
shift basis shall receive twenty-five dollars ($25.00) increase jin 
vacation pay. 

In accordance with and to the extent consistent with exist¬ 
ing practice vacations will, so far as practical, be granted p,t 
times most desired by the supervisory employees, provided, 
that it does not interfere with the orderly operation of the 
mine. 

6. Seniority 

In accordance with and to the extent consistent with the 
practice now followed at each mine specified above, in all cases 



26 


of promotion, demotion, increase or decrease of forces, or lay¬ 
offs, length of service and ability to perform the work shall be 
the determining factors. The seniority rule shall be applied 
separately at each mine specified above. 

Any supervisory employee who (a) voluntarily leaves the 
employ of the management, (b) fails to return to work without 
just cause within seven (7) days after notice to do so, or (c) 
is discharged for a just cause, shall lose his seniority rights. 

7. Changes in Classification of Work. 

In accordance with and to the extent consistent with existing 
practice, when a supervisory employee is required to fill the 
place of another employee receiving a higher rate of pay, he 
shall receive the higher rate of pay but at no time shall he re¬ 
ceive a deduction in pay, when temporarily filling another job. 

8. Safety and Health 

The Coal Mines Administrator will direct the management 
to continue to make reasonable provisions for the safety and 
health of its supervisory employees and to operate the mines 
in accordance with applicable mining laws of the state and 
other applicable safety measures. 

9. Supervisors' Mine Committee 

A committee of three (3) members at each mine specified 
above shall be selected by the Union. Only supervisory em¬ 
ployees may be members of the committee and each member 
shall be eligible to serve as such only so long as he continues 
to be such a supervisory employee. The functions of the 
Supervisors’ Mine Committee is as described in Section 10 
of this agreement. 

10. Settlement of Disputes 

Should differences arise between the supervisory employees 
and the management as to the meaning and application of the 
provisions of this agreement (including section 1, hereof), there 
shall be no suspension of or interference with work on account 
of such differences, but an earnest effort shall be made to settle 
such differences immediately: 

First: Between the aggrieved party and a representative of 
the Coal Mines Administrator. 




Second: Through Supervisors’ Mine Committee and a repre¬ 
sentative of the Coal Mines Administrator. 

Third: Through a representative of the Union and repre¬ 
sentative of the Coal Mines Administrator. 

Fourth: By a board consisting of four members, two of whom 
shall be designated by the supervisory employees and two by 
a representative of the Coal Mines Administrator. 

Should the board fail to agree, the matter shall be referred 
to an Umpire selected by the said board. Should the board 
be unable to agree upon the selection of an Umpire, he shall be 
designated by the International President of the Union and the 
Coal Mines Administrator or his representative. The decision 
of the Umpire, in any event, shall be final. 

11. Discharge Cases 

When a supervisory employee has been discharged from his 
employment and he believes that he has been unjustly dealt 
with, it shall be a case arising under the method of settling dis¬ 
putes herein provided. In all discharge cases, should it be 
decided that an injustice has been dealt the supervisory 
employee, he shall be reinstated with or without back pay in 
accordance with the settlement arrived at under the proced[ure 
provided in Section 10 of this argreement, provided, howeyer, 
that such cases shall be taken up and disposed of within five 
(5) days from the date of discharge or as soon thereafter as 
possible. 

12. Wages 

Existing practice with respect to wages and hours of super¬ 
visory employees shall be continued in effect except that they 
shall receive an increase of $1.85 for each full day worked, pro¬ 
vided, however, that overtime after 40 hours work per wjeek 
shall be paid to the extent required by the Fair Labor Standards 
Act. 

The wage provisions of this section of the agreement shall 
be retroactive to May 22,1946. 

13. Legal Rights of Management Preserved 

(a) This agreement, directions of the Coal Mines Admin¬ 
istrator hereunder or compliance therewith by the manage¬ 
ment, shall in no sense be viewed as a waiver by the affecjbed 
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coal company or the Union of such rights as may be possessed 
by them including the right to a final judicial determination 
of the rights of supervisors under the National Labor Relations 
Act. 

(b) The Union agrees that, in accordance with the procedure 
of the National Labor Relations Board, it will file as soon as 
practicable (but in no event later than 10 days after it receives 
a written notice from the Coal Mines Adminstrator to do so— 
which notice may be given so as to require the filing on or after 
August 25, 1946) a charge of refusal to bargain against Jones 
& Laughlin Steel Corporation, Vesta-Shannopin Coal Division, 
to the end that that company may have an opportunity to ob¬ 
tain a final judicial determination of the rights of supervisors 
at its mines under the National Labor Relations Act. 

14. Responsibilities of Supervisory Employees to Management 

Supervisory employees shall continue at all times to conduct 

themselves in a manner wholly consistent with the proper per¬ 
formance of the duties assigned to them. Consistent with the 
National Labor Relations Act, they shall not engage in any 
conduct which would directly or indirectly impair the lawful 
position of management in its relationship to any person or 
persons who work for management or any union which may 
represent such person or persons. The Union will use its best 
efforts to assure that the provisions of this section of the agree¬ 
ment are observed by the supervisory employees. 

15. Selective Training and Service Act 

This agreement shall not be construed or administered so as 
to modify the rights and privileges granted under the Selective 
Training and Service Act. 

16. Safety Laws 

Nothing in this agreement shall be construed to modify 
existing obligations of the supervisory employees to conform 
to the requirements of applicable state or Federal safety laws 
or rules. 

17. Changes in Law 

In the event that applicable legislation, ultimate court de¬ 
cision or action of the National Labor Relations Board nullifies 
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or reverses the ruling of said Board in Case No. 6-R-1191,jthe 
Coal Mines Administrator reserves the right, on such notice as 
he deems appropriate, to terminate this agreement in accord¬ 
ance with Section 11, of the Krug-Lewis Agreement of Mayj 29, 
1946. The Union reserves the same right. 

In the event that applicable legislation, ultimate court j de¬ 
cision or action of the National Labor Relations Board modi¬ 
fies the ruling of said Board in Case No. 6-R-1191, the Coal 
Mines Administrator and the Union agree that, in accordance 
with Section 11 of the Krug-Lewis Agreement of May 29,1946, 
further discussion shall be had looking toward appropriate 
modification of this agreement. In the event that such modi¬ 
fication is not agreed upon within a reasonable time the Coal 
Mines Administrator reserves the right to terminate this agree¬ 
ment on such notice as he deems appropriate. The Union 
reserves the same right. 

18. Pending Litigation 

If in the course of pending litigation the Coal Mines Adminis¬ 
trator should be enjoined from entering into or carrying out tjhis 
agreement or any of its provisions, or if this agreement or any 
of it provisions are declared illegal, this agreement shall be ijull 
and void as of the date of its execution. 

19. Effective Date 

This agreement is effective as of July 17, 1946, subject to [he 
approval of appropriate Government agencies. 

Signed at Washington, D. C., on this 17 day of July 1946. 

[Sgd] Ben Moreell, 

Coal Mines Administrator. 

[Sgd] John McAlpine. 

President, The United Clerical, Technical, and Superb 
visory Employees of the Mining Industry, Division 
of District 50, United Mine Workers of America. 

Approved: 

[Sgd] J. A. Krug, 

Secretary of the Interior. 

[Sgd] John O’Leary, 

Acting President, United Mine Workers of America. 
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July 18,1946. 

Admiral Ben Moreell 

Coal Mines Administrator, 

Department of Interior 
Washington 25, D. C. 

Re Jones & Laughlin Steel Corp. v. United Mine Workers of 
America et al. 

Sir: The Jones & Laughlin Steel Corporation, on July 17, 
1946, filed a petition in the United States Court of Appeals for 
the District of Columbia, requesting that the Court issue an 
injunction pending the determination of the appeal in this 
matter to restrain the execution of any agreement between the 
Coal Mines Administrator and a division of the United Mine 
Workers of America, which would recognize the union as the 
exclusive bargaining agent for the supervisory employees of the 
corporation’s mines. We have been advised that after a copy 
of the petition was served on our office, such an agreement was 
entered into, on July 17, 1946, and submitted for approval to 
the National Wage Stabilization Board. 

It will be necessary in the preparation of this matter for 
presentation to the court, that we have your view with respect 
to the impact such an injunction might have on the administra¬ 
tion of the functions vested in you pursuant to Executive 
Order No. 9728. If, therefore, you desire that we oppose the 
granting of an injunction pending appeal, please submit to us 
promptly, for use in court, a statement setting forth your 
opinion as to whether such an injunction will affect the admin¬ 
istration of the functions under the executive order, in what 
manner your task will be affected, the reasons for your opinion, 
and the facts, if any, on which your opinion is based. If it is 
your belief that a restraint for a short period will not have 
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deleterious effects, whereas one for a longer period will, please 
indicate at what point, in your view, such harmful effects -Will 
begin to be felt. 

Respectfully, 

(For the Attorney General.) 

John F. Sonnett, 
Assistant Attorney General f 

l 

I 

United States Department of the Interior, 

Coal Mines Administration, 
Washington 25, D. C., July 20, 1946. 

Re Jones & Laughlin Steel Corp. v. United Mine Workers of 
America et al. 

Mr. John F. Sonnett, 

Assistant Attorney General, 

Justice Department, Washington, D. C. 

My dear Mr. Sonnett: Your letter of July IS, asks for my 
views on certain matters pertaining to the above-described 
case. 

Pursuant to Executive Order No. 9728, issued May 21, 1946, 
and in order to bring stability to a strike-torn industry, and 
hence renewed vitality to our whole economy which was rapidly 
deteriorating for lack of bituminous coal, the Secretary of the 
Interior on May 29,1946, entered into the so-called Krug-Lewis 
Agreement. On the basis of that agreement, some 400,0t)0 
mine workers returned to work and coal production was re¬ 
sumed. Included as an integral part of the agreement was 
Section 11 which provides: 

11. Supervisors 

With respect to questions affecting the employment 
and bargaining status of foremen, supervisors, technical 
and clerical workers employed in the bituminous min¬ 
ing industry, the Coal Mines Administrator will be 
guided by the decisions and procedure laid down by the 
National Labor Relations Board. 

Shortly after the execution of the Krug-Lewis Agreement, 
the Coal Mines Administrator and representatives of his staff 
undertook to bargain with representatives of the union cert)i- 
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fied by the National Labor Relations Board and on or about 
July 2, 1946, arrived at an understanding as to the substance 
of an agreement. That understanding, although it had been 
reduced to writing, was not signed on July 2, but instead an 
opportunity was afforded to the Jones & Laughlin Steel Cor¬ 
poration as well as to representatives of coal operators produc¬ 
ing a very large percentage of the total soft coal production in 
the United States, to sit down with the representatives of the 
United Mine Workers of America and of the supervisors’ union 
in order that they might undertake to bargain collectively 
between themselves. 1 Meetings between the industry repre¬ 
sentatives and the union were brought about through my 
efforts. 

I regret to say that these meetings did not prove successful 
and it appeared from the industry’s and union’s statements 
that only one course of action consistent with carrying out the 
provisions of Section 11 of the Krug-Lewis Agreement re¬ 
mained to me. That course of action was to sign the agreement 
that had been arrived at on July 2. Accordingly, on July 13, 
I signed the agreement, as did Mr. John McAlpine of the super¬ 
visors’ union. 

However, the agreement was subject to the approval of the 
Secretary of the Interior and the President of the United Mine 
Workers of America. Before approving the agreement, the 
Secretary sought to contact the President of the United Mine 
Workers of America for the purpose of satisfying himself 
whether or not further industry-union discussions of the super¬ 
visory problem and negotiations relating to other matters 
would be fruitful at this time. On July 17, the Secretary suc¬ 
ceeded in reaching Mr. Lewis who was away on vacation and, 
after talking with him as well as with Mr. John O’Leary, Acting 
President of the United Mine Workers of America, approved 
the agreement on that date. Mr. John O’Leary approved the 

1 Contrary to the contention of counsel for the United Mine Workers of 
America, at the conference in Chief Justice Groner’s chambers on July 19, 
1946, representatives of the Jones & Laughlin Steel Corporation at no time 
during these negotiations receded from their position of refusing to bargain 
with the union as the representative of the unit designated as appropriate 
by the National Labor Relations Board. 
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agreement on the same date. Thereupon, in accordance vldth 
my responsibility under Executive Order No. 9728 and under 
the provisions of the agreement itself, I submitted the agree¬ 
ment to the National Wage Stabilization Board. I consider it 
to be my responsibility to support that agreement before Ithe 
National Wage Stabilization Board, where it rests now for 
an order changing terms and conditions of employment as con¬ 
templated by the agreement, before I can put the agreement 
into effect. For the same reason I strongly oppose an injunc¬ 
tion or any other relief to the plaintiff in this case. 

You ask for my opinion as to the possible impact of an jin- 
junction upon my administration of the functions under Ex¬ 
ecutive Order No. 9728. At best, my views would be mere 
predictions. The subject matter of the agreement is an exceed¬ 
ingly controversial one within the industry; it was in issue 
during the recent strike which brought about Government 
seizure, and its coverage in the Krug-Lewis Agreement was 
considered by the Secretary of the Interior to be essential t|o a 
resumption of coal production. Its coverage in Section 111 of 
the Krug-Lewis Agreement was necessarily a compromise. 
But it was determined by the Secretary of the Interior th4t a 
gradual and orderly solution of the supervisory employee prob¬ 
lem under the National Labor Relations Act and by that 
agency which is equipped by statute and experience to deal 
with the problem was a reasonably sound approach to this 
difficult matter. The agreement here in question is the first 
step in that process. 

Of course, I cannot assume that in the event of the issuance 
of an injunction, the union would violate the provisions of Jaw 
(Smith Connally Act) which prohibit organized work stop¬ 
pages during Government possession, and I would assume that 
if such stoppages were to occur in violation of law, the Attorney 
General would take appropriate steps to protect against further 
losses of production. At the same time, there is no mean^ of 
measuring the possible individual reaction to an injunction of 
the supervisory or rank-and-file employees of the Jones & 
Laughlin Steel Corporation or elsewhere in the industry. The 
fact remains that the 25% lag in production caused by the 
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recent strike has not been overcome and any substantial loss 
of production which might result from stoppages or slow-down 
incident to an injunction might have serious consequences to 
some of the users of bituminous coal in the United States and 
abroad, including utilities, railroads, general industry and 
householders. 

With respect to the contentions of the Jones & Laughlin Steel 
Corporation that it may be harmed by the agreement, I should 
like to say that there are many provisions of the agreement 
designed fully to protect the rights of management. The effect 
of these provisions, in my opinion, is to render the corporation 
free of any of the harmful effects which it claims will flow from 
the agreement. Indeed, I do not know of any further safe¬ 
guards I could have afforded management. The significant 
features of the agreement are as follows: 

1. The agreement covers only the period of Government 
possession. It has no application whatsoever after Government 
possession ceases (Preamble). 

2. With regard to union recognition, the Coal Mines Admin¬ 
istrator agrees to be guided by the decisions and procedure laid 
down by the National Labor Relations Board (Section 2). 

3. With regard to safety and health, the Coal Mines Admin¬ 
istrator is to direct the management and the supervisory em¬ 
ployees to continue to make reasonable provisions for the 
safety and health of employees of the management and to 
operate the mines in accordance with applicable mining laws 
of the state and other applicable safety measures (Section 8 
and item 3 of the explanatory memoradum). 

4. With regard to the preservation of the legal rights of 
management, the agreement provides: 

(a) This agreement, directions of the Coal Mines 
Administrator hereunder or compliance therewith by 
the management, shall in no sense be viewed as a waiver 
by the affected coal company or the Union of such rights 
as may be possessed by them including the right to a 
final judicial determination of the rights of supervisors 
under the National Labor Relations Act. 



(b) The Union agrees that, in accordance with the pro¬ 
cedure of the National Labor Relations Board, it will 
file as soon as practicable (but in no event later than 10 
days after it receives a written notice from the Coal 
Mines Administrator to do so—which notice may j be 
given so as to require the filing on or after August 25, 
1946) a charge of refusal to bargain against Jones & 
Laughlin Steel Corporation, Vesta-Shan nopin Coal pi- 
vision, to the end that that company may have an 
opportunity to obtain a final judicial determination of 
the rights of supervisors at its mines under the National 
Labor Relations Act (Section 13). 

5. With regard to the responsibility of supervisory Em¬ 
ployees to management, the agreement provides: 

Supervisory employees shall continue at all times! to 
conduct themselves in a manner wholly consistent with 
the proper performance of the duties assigned to them. 
Consistent with the National Labor Relations Act, they 
shall not engage in any conduct which would directly 
or indirectly impair the lawful position of management 
in its relationship to any person or persons who work for 
management or any union which may represent such 
person or persons. The Union will use its best efforts 
to assure that the provisions of this section of the agree¬ 
ment are observed by the supervisory employees (Sec¬ 
tion 14). 

6. With regard to safety laws, the agreement provides: 


Nothing in this agreement shall be construed ito 
modify existing obligations of the supervisory em¬ 
ployees to conform to the requirements of applicable 
state or Federal safety laws or rules (Section 16). 

7. With regard to the impact of changes in law, the proposed 
agreement provides: 

In the event that applicable legislation, ultimate court 
decision or action of the National Labor Relations Board 
nullifies or reverses the ruling of said Board in Case No. 



36 


6-R-1191, the Coal Mines Adminstrator reserves the 
right, on such notice as he deems appropriate, to ter¬ 
minate this agreement in accordance with Section 11 of 
the Krug-Lewis Agreement of May 29, 1946. The 
Union reserves the same right. 

In the event that applicable legislation, ultimate court 
decision or action of the National Labor Relations Board 
modifies the ruling of said Board in Case No. 6-R-1191, 
the Coal Mines Administrator and the Union agree 
that, in accordance with Section 11 of the Krug-Lewis 
Agreement of May 29, 1946, further discussion shall be 
had looking toward appropriate modification of this 
agreement. In the event that such modification is not 
agreed upon within a reasonable time the Coal Mines 
Administrator reserves the right to terminate this agree¬ 
ment on such notice as he deems appropriate. The 
union reserves the same right (Section 17). 

8. With regard to pending litigation, the proposed agreement 
provides: 

If in the course of pending litigation the Coal Mines 
Administrator should be enjoined from entering into 
or carrying out this agreement or any of its provisions 
or if this agreement or any of its provisions are declared 
illegal this agreement shall be null and void as of the 
date of its execution (Section 18). 

In this same connection, I wish to point out that, for pur¬ 
poses of the agreement, I am bound to be guided by the de¬ 
cisions of the National Labor Relations Board. I have not, 
therefore, attempted to pass upon the merits of the supervisory 
employee problem, nor would I feel qualified to do so. 

For your information and for such use as you deem appro¬ 
priate, in connection with the submittal of this letter to the 
court, I enclose the following documents: 

1. A copy of the Krug-Lewis Agreement of May 29, 1946 
and particularly Section 11 thereof; 

2. A copy of the National Labor Relations Board certifica¬ 
tion of May 27, 1946, certifying the United Clerical, Technical 
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and Supervisory Employees of the Mining Industry, Division 
of District 50, United Mine Workers of America, as the bar¬ 
gaining agent for designated supervisors at the Jones & 
Laughlin Steel Corporation’s mines; 

3. A copy of the letter from the Chairman of the National 
Labor Relations Board dated June 18,1946, giving me guidance 
on the matter of the certification of May 27 being a decision of 
the National Labor Relations Board; 

4. A copy of the agreement between the Coal Mines Admin¬ 
istrator and the union dated July 17,1946, containing the terms 
and conditions of employment of supervisory employees at the 
Jones & Laughlin Steel Corporation’s mines; 

5. A copy of an explanatory memorandum concerning siid 
agreement; and 

6. A copy of the application dated July 17, 1946, which I 
submitted to the National Wage Stabilization Board. 

I understand that if this letter is used in court, it is your in¬ 
tention that your letter of July 18, requesting the information 
contained herein will likewise be submitted. 

I would appreciate it if you would convey to Chief Justice 
Groner that following the discussion in his chambers on July 
19, representatives of my office communicated with the Actihg 
Chairman of the National Wage Stabilization Board and re¬ 
quested that the Board not act finally upon the application 
which I have submitted until we have communicated with them 
again. This was done in strict compliance with the suggestion 
made by Chief Justice Groner for the handling of this matter 
pending further discussion in his chambers on Monday, July 22. 

Sincerely yours, 

B. Moreell, 

Admiral, {CEC) U.S.N., 

Coal Mines Administrator.\ 

Enclosures. 
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